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ABSTRACT

For the families from South Sudanese Jieng communities in Australia, the concept of family
law may be unfamiliar as formal family law legislation does not exist in South Sudan. Instead,
disputes relating to marriage, separation, divorce, and care arrangements for children have
traditionally been dealt with within families or a community setting rather than by government
statutory authorities. Despite the growing body of research on South Sudanese settlement
challenges by non-South Sudanese in Australia, little is known of the Jieng families’
experience of family law disputes in South Sudan or Australia from their own perspective.
The overall picture that emerges from the research conducted has been negative; South
Sudanese communities have been criticised for their failure to adjust to the Australian way
of life. At the same time, they face difficulties in understanding and following Australian law
as well as their customary family law, and they struggle to accommodate their family law

customs.

This thesis intends to fill this gap in the literature by documenting and analysing the
experiences of Jieng families in relation to marriage, divorce, and disputes over the care of
children in South Sudan and Australia. First, the thesis examines the practice of customary
family law among Jieng communities in South Sudan and the changing nature of this
practice due to the impact of conflict, the experience of displacement to refugee camps, and
of resettlement in Australia. To this end, the thesis critically reviews the statutory and
customary laws of South Sudan regarding marriage, divorce, and dispute over the care of
children. It then analysis how family law disputes are resolved through the formal legal
system within Australia. The thesis argues that current formal family dispute resolution has
not been effective as it is pedantic and consequently creates obstacles for the participation

of the Jieng families and other similar groups.



Secondly, the thesis presents original, empirical qualitative research to highlight the cultural
legal clashes experienced by the Jieng communities in adapting family law and practices in
Australia. The research includes two focus groups of thirty-two participants and involved in-
depth interviews with ten Jieng families who have experienced separation, divorce, and co-

parenting disputes in Australia.

This thesis is significant since it contributes to the growing body of research on South
Sudanese settlement in Australia. It adds to existing research concerning the experiences
of migrants and refugees when faced with navigating the Australian legal system. Previous
research has identified that vulnerable groups such as migrant and refugee communities do
not use the formal legal system to resolve family law disputes; nevertheless, there has been
little consideration as to why this is the case. This provides the critical gap in the research.
The thesis identifies strategies that may assist in prevention and early intervention of family
disputes among Jieng families and other cultural groups before statutory Australian family
law becomes necessary. Further, this thesis may also shed light on approaches to mediating
conflicts between customary and Australian law in other cultural groups, including the
Australian Indigenous peoples and those of other jurisdictions across the globe where
refugee populations are growing significantly. Thus, this thesis will impart knowledge to
service providers, practitioners, and communities about how best to support South

Sudanese families and other groups with similar practices in Australia and beyond.

It is concluded that an alternative dispute resolution approach known as restorative family
dispute resolution may be a solution for South Sudanese Jieng families and other similar
groups including the Indigenous Australians. The approach argues that this model should
be recognised alongside the formal family dispute resolution (FDR) currently on offer across

the sixty-five Family Relationship Centres in Australia (FRC).
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CHAPTER 1: INTRODUCTION

1.1. Introduction

Australia is a multicultural society comprising a rich diversity of cultures, languages,
religions and ethnicities with one in four persons born overseas.! Although many
immigrants come from countries and continents with similar laws to Australia, this may not
be the case for those former refugees who emigrated from African communities, in
particular South Sudan, where customary laws are followed. South Sudan is the newest
country on Earth, gaining independence on 9 July 2011, through a referendum held on 9
January 2011 in the republic of Sudan.? The referendum was agreed upon as a result of
the Comprehensive Peace Agreement (CPA) signed in 2005 between the Sudan People
Liberation Movement (SPLM) representing the region of Southern Sudan, and the National
Congress Party (NCP) which represented the government of Sudan. After independence,
South Sudan adopted a federal system of government with ten states. There are sixty-four
ethnic groups in South Sudan, each of which has an individual and distinct body of

functioning customary law.3

Australia has over approximately thirty thousand* former refugees from South Sudan, and
this number continues to grow. Family law disputes in South Sudan are traditionally
resolved within families or the community and have relied on customary legal practices,

rather than government statutory authorities.® Despite previous research on South

! Australia Bureau of Statistics (ABS), 'Culturally Diversity in Australia' (2011 ) 2011 Census

2 Christopher Zambakari, 'In search of durable peace: the Comprehensive Peace Agreement and power sharing in
Sudan' (2012) The Journal of North African Studies 1

3 Akechak Jok, R Leitch and Carrie Vandewint, ‘A study of customary law in contemporary Southern Sudan' (2004)
Juba: World Vision International and the South Sudan Secretariat of Legal and Constitutional Affairs

4 Julie Robinson, 'Sudanese heritage and living in Australia: Implications of demography for individual and
community resilience' (2011) 32(2) Australasian Review of African Studies, The 25

5 John Wuol Makec, The customary law of the Dinka (Jieng): a comparative analysis of an African legal system
(Khartoum: J. W. Makec, 1986)



Sudanese settlement challenges in Australia, little is known about the experiences and
challenges South Sudanese families encounter in a legal environment that is significantly
different from that of their home country. Thus, this thesis intends to fill this gap in the
literature in two ways: by analysing the experiences of Jieng families in relation to marriage,
divorce, and the care arrangements for children in South Sudan and Australia from their
own perspective; and by exploring ways of making family dispute resolution among the
Jieng families living in Australia more appropriate and relevant to Jieng cultures. Jieng
people constitute the largest ethnic group in South Sudan numbering over three million in
a country of around twelve million people;® it is estimated in Australia that forty-three per

cent of the South Sudanese population are of Jieng background.’

Family dispute resolution is the central theme of this thesis and the reason for which the
empirical data was collected. This study was inspired and informed by my work experience
for over fifteen years in community sector as a senior Family Dispute Resolution
Practitioner FDRP (Family Mediator) focusing on the Culturally and Linguistically Diverse
communities (CALD) as well as the wider Australian community. My work experience and
involvement in supporting these cultural groups aroused my interest to study and
understand more about how family law disputes are resolved or not resolved by these
communities, their experiences, and concerns as they traversed the challenges in

navigating a formal family law system different to their informal customary law.

Through these experiences and my increasing interest in the areas of family law over the
last fifteen years, | became alert to increasing concerns of the South Sudanese community,
families, and community leaders who stated that the challenges they faced in resolving

family disputes were not being heard. In addition, many families did not want to see their

6 Sudan Government, '5th Sudan Population and Housing Census 2008' (Central Bureau of Statistics, 2009)
" (ABS), op.cit. ; ibid
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members departing from their traditional ways of resolving family disputes and taking
newfound freedoms which might lead to separation or divorce. However, at the same time,
they were not certain how to resolve those disputes without tampering with the legal system
in case one of the parties resorted to involving the authorities such as police or a family

court.

Being from the same community and of a refugee background myself, | had some
understanding of the experiences of South Sudanese former refugees. My experience of
forced migration began when | left home at the age of fifteen and went to live in the Pinyudo
refugee camp in Ethiopia. | later became part of over twenty-six thousand unaccompanied
minors known as the lost boys of the Sudan, many of whom found their way to the United
States (US) and Australia.® | walked thousands of miles to Ethiopia in late 1987 and
remained there until 1991. Due to the internal war in Ethiopia, we were left with no option
but to return to Southern Sudan. In late 1993, | crossed to Uganda and stayed there until
1995. Due to the Lord Resistance Army (LRA) activities in northern Uganda which created
insecurity for refugees in the camps, | decided to move to northern Kenya where the largest
population of South Sudanese refugees was residing. In 2004, | finally resettled in
Australia. These journeys were full of challenges but were later marked by gaining good
employment, raising a happy family, and academic success. They were both personal and
a testament to how a refugee’'s life can be very tough and inspiring. | have witnessed and
experienced most of that which my participants have experienced, particularly during the

flight into forced migration.

My position as a South Sudanese refugee has influenced my choice of research methods.

The South Sudanese community is sensitive to discussing issues related to families and

8 Buol Garang Anyieth Juuk, From tyranny to triumph : once a Sudanese refugee, now a proud citizen of Australia
and South Sudan / Buol Garang Anyieth Juuk ; edited by Don Sinnott (Seaview Press, 2011)

13



the community with outsiders as, in most cases, they believe the information collected may
be used against them at any stage by government agencies or other communities. The
only way they can participate with full confidence is when the information is delivered
through community and church leaders. With this in mind, this research has adapted a
community driven approach, which involves giving the Jieng community the opportunity to
become informed and to understand the benefits of the research. This was realised by
approaching and meeting with and briefing community leaders, church leaders, key people
such as elders, and professionals. As part of the requirement by the Ethics and Behavioural
Committee to provide letters of permission from the church and community leaders
agreeing to promote the research project on behalf of the researcher, the church
representative in Australia wrote a letter of permission as did a representative of the African
Communities Council of South Australia. This was significant and likely played a role in the

large turnout during the focus groups.

South Sudanese communities do not have a homogenous family and customary law
practice; therefore, this study specifically examines the experiences of South Sudanese
‘Jieng’ (known to many as Dinka) families. Many people in Australia and around the world
are familiar with the word Dinka, however, the term was invented by outsiders and no one
knows the precise origin of the word. The people now known as the “Dinka” call themselves
“‘Muonyjang” or “Jieng”, their actual name is Jieng; therefore, | will use Jieng instead of
Dinka throughout the thesis. Given the nature and complexities of South Sudanese
experiences, this study takes an interdisciplinary approach that integrates perspectives

from law, the social-legal area, and the fields of refugee and migration studies.

1.2. Aims and Significance of the Thesis

The aim of this study is to understand the nature of family law disputes experienced by

former refugee South Sudanese Jieng families living in Australia, how disputes are

14



resolved, and the experiences of Jieng families with the Australian family law system. This
study will have important implications beyond the Jieng communities. Previous research
has shown that other communities who use customary legal systems to resolve family law
problems,® -such as some migrant communities as well as indigenous families- are often
reluctant to resolve those issues through the family court or formal family dispute resolution.
Yet, it is not understood why these families avoid the family law system, and what
alternative resolution processes are used instead. Thus, this thesis examines whether the
Australian family law system is fit for purpose for families who come from countries where
customary legal systems exist. On the other hand, vulnerable groups such as the
homeless, people from low socio-economic backgrounds, as well as migrants and
refugees, are significantly underrepresented within the family law sector, suggesting that
they experience numerous difficulties accessing the legal system.® Studies have shown
that migrants and refugees are some of the most disadvantaged groups in terms of access
to the legal system.!! This may be due to a number of problems such as language barriers,
pre-arrival experiences, and lack of trust of the legal system. Reports have also
acknowledged that the assumptions underlying the legal system have served to
discriminate and alienate disadvantaged groups especially refugees, causing numerous

structural barriers including a lack of confidence in the system.1?

This thesis is significant because it will contribute to the growing body of research on non-
Australian perspectives of South Sudanese settlement in Australia. While other

researchers have highlighted several of the settlement problems faced by South Sudanese

9 Jessica Rebecca Bishop, To be a family: changes experienced within south Sudanese families in Australia
(University of Melbourne, Department of Social Work, 2011)

10 James Wani-Kana Lino Lejukole, " We will do it our own ways": a perspective of Southern Sudanese refugees
resettlement experiences in Australian society (2009)

11 Danijela Milos, 'South Sudanese communities and Australian family law: A clash of systems' (2011) 32(2)
Australasian Review of African Studies, The 143

12 James Wani-Kana Lino Lejukole, " We Will Do it Our Own Ways": A Perspective of Southern Sudanese Refugees
Resettlement Experiences in Australian Society (University of Adelaide, School of Social Sciences, Discipline of
Anthropology, 2009)
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former refugees, none has focused on the important issue of how family law problems are
resolved. This research will also make a vital contribution to our understanding of how the
Australian legal system works (or does not work) within the context of legal pluralism. While
formally, Australia has the one legal system based on statutory law, in practice it appears
that different communities within Australia resolve legal issues using their own sense of
legal norms and values. On the one hand, it may be that family law issues are being
adequately resolved within Jieng communities; on the other however, it may be that
gendered violence and child welfare issues are not being addressed. Therefore, this thesis
will contribute to our understanding of social integration and family well-being of Jieng

families and other groups in Australia.

The thesis identifies strategies that may assist in prevention and early intervention in Jieng
families and other cultural groups before statutory Australian family law becomes
necessary. Further, the research may also shed light on approaches to mediating conflicts
between customary laws and Australian laws in other cultural groups, including the
Australian Indigenous peoples. Thus, the thesis will provide knowledge to service
providers, practitioners, and communities concerning how to best support South Sudanese
families and other groups with similar practices in Australia. In this way, it will have direct
relevance for family law practitioners across Australia, as well as mediators, the judiciary,
and other court personnel who work with family law litigants from a range of cultural
backgrounds. Finally, the general perspective suggested that a community-based dispute
resolutions model may be a solution for the South Sudanese and other similar groups in
Australia, which would empower Jieng communities to resolve disputes through culturally

appropriate means such as the restorative family dispute resolution model (RFDR).
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1.3. Chapter Summaries

This thesis comprises nine chapters including the conclusion and explores South
Sudanese Jieng families’ experiences of how disputes related to marriage, divorce, and
living arrangements for children after separation are resolved. Through engaging
interactions with South Sudanese Jieng participants (focus groups and individuals), this
study is intended to provide a wider understanding of the South Sudanese experience of
dispute resolution in Australia. The study creates opportunities for Jieng families to share
their experiences of solving family law disputes in Australia within a legal system that is
very different to South Sudanese customary law. The voices of South Sudanese refugees
are often overlooked which may be due to their refugee status, and also reflects language
and cultural barriers. Their narratives will document how South Sudanese and immigrant
families experience family law issues, and why many South Sudanese families are
reluctant to use the formal legal system. Understanding barriers, the South Sudanese
experience in accessing the formal family law system is important for policy makers. This
thesis will also identify ways in which family law issues can be mediated that take into
consideration South Sudanese culture. This understanding is significant for service
providers who are working with or supporting South Sudanese families. Finally, this thesis
has significance for South Sudanese refugee families, since they will have the opportunity

to understand each other’s experiences of going to family dispute challenges in Australia.

Chapter Two presents a brief history of South Sudan including the unrest since 1955, and
the South Sudanese people’s experiences of war and forced migration. It also discusses
the movement of refugees and migrants from South Sudan to Australia. It is important to
examine this historical context in order to fully understand how South Sudanese people
experience family dispute resolution in Australia. This chapter further explores the legal

system of South Sudan. It firstly demonstrates that the legal system has been unstable,
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during times of war, or indeed non-existent. As a result of the long-standing internal wars
and military regimes, the rule of law in Sudan collapsed. Since Sudan’s independence,
there has been a complete absence of rule of law, including the separation of powers and
the protection of human rights. Consequently, the people of Sudan have been living in a
somewhat lawless society led by soldiers and rebel groups, where they had no access to

human rights, legal protection, or justice.

Chapter Three provides an overview of the customary law in South Sudan, in particular,
investigating how Jieng communities resolve family customary law disputes. South Sudan
has a plural legal system which incorporates both statutory and customary law, and which
is very different to that of Australia. It is necessary to understand how family law disputes
would normally be resolved within Jieng communities in South Sudan in order to
understand the legal consciousness of Jieng former refugees once they arrive in Australia.
Most family disputes in South Sudan would be resolved through customary law. Therefore,
the first task of this chapter is to discuss what exactly customary law is and how it differs
from statutory law, focusing specifically on the resolution of marriage, divorce, and child
custody disputes in Jieng communities. There has been previous work on Jieng customary
law,*® but none has focused on the resolution of disputes related to marriage, divorce, and
child custody. There has also been a strong critique about the negative impact of customary
law, especially on women and children, and customary law has also been seen to clash
with international human rights instruments. This chapter examines these critiques and
explores the role of international human rights instruments under customary law in South

Sudan.

Chapter Four provides a brief account of Australian family law and its progression from its

English heritage to its application in contemporary multicultural Australia. The chapter gives

13 Makec, op.cit.
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a historical narrative of the major changes to family law in Australia and offers a brief
overview of the progress toward the rights of the child and recognition of non-traditional
families. In particular, it focuses on the ways in which family disputes are resolved. It then
examines the published research on the experiences, challenges, and opportunities
encountered by South Sudanese former refugees in relation to the resolution of family
disputes within the family law system in Australia. In order to do this, this chapter examines

how Australian law operates or does not operate within the context of legal pluralism.

While this chapter provides the essential background for the following chapters which
present the original empirical analysis of the experiences of Jieng former refugees living in
Australia, it also makes a significant contribution in its own right. There have been many
amendments to the Family Law Act 1975, including recent changes which recognised same
sex marriage. However, little attention has been paid to the existence of legal pluralism
within Australia, including the way in which refugee, migrant, and Indigenous social groups

need to interact with both formal and customary legal systems.

Chapter Five explains and justifies the main research approach, ethical issues, the process
of data collection, and analysis. It also provides a reflection on the limitation and barriers
of the research, and the ways in which these barriers were overcome. This chapter explains
how the research was designed and the data analysed to construct meaning from the
narratives of South Sudanese Jieng experiences of disputes resolution. A qualitative
methodology was chosen in order to gather in-depth data from semi-structured, face-to-
face interviews. Ten participants were interviewed across Australia and two focus groups
were held in two main cities of Adelaide and Melbourne attended by thirty-two participants,
between 2016 and 2018. The interviews provided a detailed account of their experiences

of family law problems and the resolutions related to marriage, divorce, and care
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arrangements for children, allowing for an in-depth analysis of the participants’

experiences.

Chapter Six presents the findings of the empirical data and analysis. The chapter discusses
and analyses how family disputes are currently resolved or not resolved here in Australia
through formal family law systems such as courts and family dispute resolution (Family
Mediation). The study found that the most common type of problems experienced were
disputes over the care of children, in particular regarding who is traditionally -or according
to Family Law Act 1975- supposed to take care of the children after separation. Other
common issues included intervention orders and police involvement in family matters which
were described by participants as a hindrance to the participation of family members and
elders in the dispute resolution process. Male participants further stated they were
concerned about the misuse of freedom by women and lack of understanding of law and
its consequences. Furthermore, participants revealed that they did not trust government
agencies to resolve their family matters, and the majority believed that the Department of
Child Protection and domestic violence services were created to separate families and
remove children to create employment for job-seekers in the sector. Most participants
stated they had attempted several times to have their disputes resolved by elders, close

relatives, and their community, but they had been unsuccessful.

Chapter Seven presents participants’ efforts to reach resolution using traditional dispute
resolution processes through families and communities. Efforts at resolution were largely
contrary to the methods expected within the formal Australian legal system. In order to
examine how Jieng communities resolved disputes outside the formal legal system, this
chapter investigates in turn each type of family dispute that arose from the interviews such
as bride wealth and co-parenting issues. Finally, the chapter critically assesses the use of

traditional methods of resolution by highlighting their problems. Participants were asked
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about the status of their family and marriage life before they came to Australia and what
they believed had changed since. During the interviews and focus group meetings,
participants discussed specific issues related to separation, divorce, and disputes over the
care of children. Participants were asked additional questions, including what actions were
taken to resolve those problems and their satisfaction with the outcome. These issues were
then discussed in-depth, exploring the reasons behind their decisions and whether any

services were helpful or not throughout the process.

The chapter analyses several of the disputes encountered by families in trying to achieve
resolutions. It also questioned whether legal pluralism or restorative (community-based)
dispute resolution, normally led by elders, may be an appropriate solution in resolving
family disputes among South Sudanese families and other non-European groups,

particularly Indigenous Australians.

Chapter Eight offers a solution to the resolution of family dispute problems under Australian
family law faced by South Sudanese Jieng families and other similar groups in Australia. It
provides a possible policy solution that may be used by the family law sector and service
providers across the community. It offers several strategies concerning important
perspectives on engaging South Sudanese Jieng communities and other similar groups
through the restorative family dispute resolution approach (Community-Based Mediation).
This chapter also examines all alternative formal family dispute resolution systems and
legal pluralism, which studies revealed were options previously suggested but not acted

upon.

Jieng participants, most of whom were community leaders, stressed that family cohesion
was their main priority, and that the involvement of external services was seen as likely to
lead to divorce rather than reconciliation. Venturing outside of the community to engage

family law services was regarded as a ‘last resort’. Therefore, the general perspective
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suggested that a community-based dispute resolution model may be a solution for South
Sudanese communities and other non-European groups, particularly Indigenous
Australians. The chapter further provides a brief background of restorative dispute
resolution (Community-Based Mediation) and family dispute resolution in Australia and
several challenges with CALD families in utilising the services as briefly discussed in

Chapter Four.

The concluding chapter, Chapter Nine, brings together the whole thesis exploring how
disputes related to marriage, divorce, and co-parenting are resolved or not resolved among
the South Sudanese Jieng communities in Australia. It offers concluding remarks and
strategies on the significant perspectives in engaging the South Sudanese Jieng

communities and other similar groups through the restorative dispute resolution approach.

22



CHAPTER 2: SOUTH SUDANESE SETTLEMENT IN

AUSTRALIA: HISTORICAL BACKGROUND

2.1. Introduction

The Sudan has been at war with itself for over five decades. The civil war erupted in the
1950s during which time Sudan was still under Anglo-Egyptian and British colonial rule.
This initial period of conflict was resolved in 1972.14 Eleven years later, a second protracted
war started and ended in 2005.1> The Comprehensive Peace Agreement (CPA) signed in
2005 eventually led to the independence of South Sudan in July 2011.16 Again, peace did
not last long. South Sudan experienced only a short period of relative stability before further
civil unrest erupted in December 2013.1" This latest internal war was due to political
differences within the ruling party, the Sudan People’s Liberation Movement (SPLM). This
protracted period of civil war displaced and dispersed the South Sudanese across the
borders of what was then Sudan into neighbouring countries and as far as Australia, the
USA, and to some parts of Europe. This chapter presents an overview of the contemporary
history of South Sudan. It examines the South Sudanese people’s experiences of wars and
forced migration since 1955 and provides contextual information to understand the

circumstances that led to the resettlement of many South Sudanese refugees in Australia.

The chapter also provides the historical circumstances of the challenges encountered by
early refugees and migrants before their arrival in Australia. The chapter further explores

the legal system of South Sudan. It firstly shows that the legal system has been either

14 Robert O Collins, A history of modern Sudan (Cambridge University Press, 2008)

15 Hilde F Johnson, South Sudan: The Untold Story from Independence to the Civil War (1B Tauris, 2016)

16 Sayyid Muhammad Abu Rannat, 'The Relationship between Islamic and Customary Law in the Sudan 1' (1960) 4(1)
Journal of African Law 9

17 Jan Arno Hessbruegge, 'Customary Law and Authority in a State under Construction: The Case of South Sudan'
(2012) 5(3) African Journal of Legal Studies 295
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unstable during times of war or non-existent since due to long-standing civil war and military
regimes, the rule of law in Sudan collapsed. Since Sudan’s independence, there has been
a complete absence of rule of law, including the separation of powers and the protection of
human rights. Consequently, the people of Sudan have been living in a somewhat lawless
society led by soldiers and rebel groups, where they have no access to human rights, legal
protection, or justice.'® Consequently, the people of South Sudan have no understanding
of, or no faith in, the legal system, nor are they likely to access it to resolve their family

problems.

Prior to the independence of South Sudan on 9 July 2011, Sudan was geographically the
largest country in Africa, containing over 40 million people.'? Its population is also highly
diverse. Sudan consisted of more than 500 ethnic groups, speaking approximately 145
different languages and dialects.? This diversity reflects the division of the country into
North and South Sudan. Present day South Sudan is inhabited by diverse ethnic groups
who identify as ethnic-Africans. In North Sudan, most people identify as Arabs, although
many are obviously of African descent. The South Sudanese speak many languages;
those most commonly spoken are the lingua franca, the ‘Juba Arabic’, ethnic languages
or dialects, and English. The main religion in the South is Christianity. The main language
in North Sudan is Sudanese Arabic, which is a type of Arabic, and the main religion is
Islam. 2! There are also other languages, dialects, religious beliefs, and traditions

practiced throughout both North and South Sudan.??

18 Johnson, op.cit.

19 peter Malcolm Holt and Martin W Daly, A history of the Sudan: from the coming of Islam to the present day
(Routledge, 2014); ibid; ibid

20 England : Ashgate Aldershot, The multi-cultural family (Aldershot, England : Ashgate, 2008)

2L Holt and Daly, op.cit. 19

22 Francis Deng, Customary law in the modern world: the crossfire of Sudan's war of identities (Routledge, 2009)
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Figure 2.1: Demographic Map of South Sudan

Figure 2.1 shows the distribution of ethnic groups across South Sudan. In South Sudan,
there are sixty-four ethnic groups mostly consisting of Indigenous peoples broadly
categorised into the Nilotic, Nilo-Hamitic, and Sudanic groups.?® The Nilotic people are the
largest ethnic group in South Sudan, and their original home can be traced to the Nile
Valley from where they disperse across South Sudan and neighbouring regions.?* They
mostly speak the Nilotic language which is part of a large ethnic sub-group of the Nilo-
Saharan language. It is mainly spoken in Eastern African countries including South Sudan,

Kenya, Northern Tanzania, Uganda, and South-Western Ethiopia.?> The major Nilotic

23 gantino Atem Deng, Fitting the jigsaw: South Sudanese family dynamics and parenting practices in Australia
(Victoria University, 2016)

24 Francis M Deng, 'Customary Law in the Cross-Fire of Sudan’s War of Identities' (2006) Washington DC: Institute
of Peace

% |ejukole, op.cit.
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groups in Australia is the Jieng (known to many as Dinka).?® The next largest is the Nuer

(Naath), followed by the Shullok (Collo), Acholi, and many other small ethnic groups.?’

The second group in South Sudan consists of the Nilo-Hamites, who are mainly located
the central and eastern parts of the Equatorial and Upper Nile regions of South Sudan. This
group speak Bari, Otuho (Lotuko), and several other dialects. Whereas the Nilotic people
rear farm animals, the Nilo-Hamites depend mostly on subsistence farming.?® The third
group of people in South Sudan are the Sudanic. This group lives mainly in the East-
Western Equatorial and Western Bahr El Ghazal regions and comprised of Azande,
Balanda, Madi, Muru, and a few others.?® Similar to Nilo-Hamites, the Sudanic group are

also subsistence farmers.

While these are the three main ethnic groups within South Sudan, there are also many
others. Table 2.1 lists all the sixty-four ethnic groups, and each has its own distinctive
customary law system. The Nilotic, Nilo-Hamites and Sudanic peoples are known as the
Indigenous peoples of South Sudan. Many other groups also immigrated to South Sudan
before and after its independence in 2011. This diversity means that South Sudan is still
strongly divided. There have been barriers in identifying all of the ethnic and cultural groups
in South Sudan, as well as problems incorporating all groups within a unified nation.3° The
first national census was scheduled for 2015 but was cancelled due to ongoing civil

unrest.3!

2 |bid

27 Mohamed Fadlalla, 'Customary Laws in Southern Sudan: Customary Law of Dinka and Nuer' (2009) New York:
iUniverse

28 Jok Madut Jok, Diversity, unity, and nation building in South Sudan (US Institute of Peace, 2011)

2 Jay Marlowe, Belonging and transnational refugee settlement: Unsettling the everyday and the extraordinary
(Routledge, 2017)

30 Kok, op.cit. 29

31 Douglas Hamilton Johnson, The root causes of Sudan's civil wars: Peace or truce (Boydell & Brewer Ltd, 2011)
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In South Sudan, many of the ethnic groups live in semi-independent homesteads that are
clustered into villages. The homesteads are inhabited by immediate and extended family
members. The way in which groups are structured and regulated varies according to ethnic
identity. Some groups (the Shilluk, Azande, and Anyuak) have been traditionally
administered by a King, whereas others are overseen by Chiefs. Most groups followed
traditional beliefs before the arrival of Christianity, especially within groups located in rural
areas, and many have continued with their traditional practices.®?> Some communities
continue to believe in the power of spirits; for instance, the Jieng believe in a supreme God
(Nhialic) in the sky, and fortune-tellers, diviners, rainmakers, and spear-masters are highly

regarded members of the community.33

Within South Sudanese culture, the division of labour has been traditionally structured
around gender, age, and individual status within the family, clan, and the larger
community.3* Traditionally, men have largely been the head of the family, protectors of their
own families as well as of the clan and wider community, while women are homemakers
and carers for the general well-being of the family. This family structure, however, has
changed in response to the civil wars, and with the deaths of so many male heads of
families, women have had to step into the vacuum,*® every ethnic group in South Sudan
has its own way of introducing young men and women to adulthood.3® For instance, the
Jieng and Nuer communities use marking an individual’s someone’s forehead and the
wearing of special beads to denote being initiated into adulthood, and being able to marry
and have a family.3” For most people in South Sudan, marriage is seen as an important

milestone which involves not just a couple but also the entire immediate and extended

32 Tracy E. Higgins, Future of African Customary Law (Cambridge University Press, 2011)

33 Deng, op.cit. 24

3 Francis Mading Deng, The Dinka of the Sudan (New York, Holt, Rinehart and Winston, 1972)

3 Julia A Duany and Wal Duany, 'War and women in the Sudan: Role change and adjustment to new responsibilities’
(2001) 8(2) Northeast African Studies 63

% Deng, op.cit.
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family members on both the paternal and maternal side of the family,3 and as will be

examined in the following Chapter, traditional norms around marriage also extends to the

practice of early and forced marriage, polygyny and levirate marriage.3°

Table 2.1: List of 64 Ethnic Groups with Distinctive Customary Law in South Sudan

1. Acholi 2. Adio (Makaraka 3. Aja
4. Anyuak (Anyuaa 5. Atuot (Reel) 6. Atuot (Reel)
7. Azande 8. Bai 9. Baka
10. Balanda-Boor 11. Balanda-Buviri 12. Banda
13. Bari 14. Binga 15. Bongo
16. Didinga 17. Dinka (Jieng) 18. Dongotona
19. Feroghe 20. Gollo 21. Ifoto
22. Imatong 23. Indri 24, Jiye
25. Jur (Beli & Modo) 26. Jurchol (Luo) 27. Kakwa
28. Kara 29. Keliku 30. Kuku
31. Lango 32. Larim (Boya) 33. Logir
34. Lokoya 35. Lopit 36. Lotuka (Otuho)
37. Lugbwara 38. Lulubo 39. Maban
40. Madi 41. Mananger 42. Mangayat
43. Moro 44. Moro Kodo 45. Mundari
46. Mundu 47. Murle 48. Ndogo
49. Ngulngule 50. Nuer (Naath) 51. Nyangatom
52. Nyangwara 53. Pari 54. Pojullo
55. Sere 56. Shatt 57. Shilluk(Chollo)
58. Suri (Kachipo) 59. Tenet 60. Tid
61. Toposa 62. Uduk 63. Woro
64. Yulu

38 Ibid

39 Stephanie Beswick,

Sudan' (2001) 8(2) Northeast African Studies 35
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2.2. Socio-Political History

Before its partition, Sudan was geographically located in the northern part of the African
continent. It shares borders with Egypt and Libya to the north, Uganda and Kenya to the
south, Ethiopia and Eritrea to the east, and the Democratic Republic of the Congo, Chad,
the Central African Republic to the west, and Egypt to the north.*® For almost 200 years,
South Sudan has been subjected to exploitation by its northern neighbours. Arab Muslim
raids into South Sudan looking for slaves as well as gold, ivory and timber laid the

foundation for future cultural, racial and economic conflict*!

. These tensions were exacerbated by European invaders seeking trade for commodities
and new markets.#? In 1820, the Ottoman-led Egyptian army invaded Sudan, and the
country became an occupied territory of Egypt for the next sixty-five years. After Ottoman’s
death, the Egyptians were unable to provide a cohesive regime in Sudan whose people,
always on the lookout for a possible revolt, overthrew Egyptian rule in 1885 under the

leadership of Mahdi.*3

This respite from foreign intrusion was short-lived as Egypt, led by British colonial forces,
again conquered Sudan in 1889. Sudan was then subjected to the combined rule of the
Anglo-Egyptian forces for the next sixty-six years. Between 1889 and 1955. During this

time, the country was also known as Anglo-Egyptian Sudan.*4

Colonial rule recognised the division between the predominantly Islamic north and the

Christian/Ethnic African south, and the country was largely governed as two distinct

40 peter Malcolm Holt, A modern history of the Sudan: from the Funj Sultanate to the present day (London:
Weidenfeld & Nicolson [1961], 1961)

41Jane Kani Edward, 'Sudanese women refugees: Transformations and future imaginings' (2007)

42 Holt and Daly, op.cit.

43 Abu Rannat, op.cit.

44 Gabriel R Warburg, 'Historical discord in the Nile Valley' (1992)
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states.*® Following British withdrawal in 1956 and Sudan’s independence, a supposed
system of power-sharing was implemented.*® However, this arrangement continued the
focus of government and military power in the north. 4’ South Sudan has a long history of
oppression which was the outcome of colonisation, the lack of political representation, the
concentration of power within the north. The basis of this oppression did not substantially

change with independence of Sudan.*®

In 1953, Egypt and Britain forged an agreement that promised Sudan’s independence
within the following three years, and Sudan achieved independence on 15t January 1956.
49 1956, During the process toward the independence, the South Sudanese were given
assurance by the then power brokers in North Sudan, that they would be given a federal
system of the government in the south after independence.®® Despite all these promises,
the newly appointed leadership upheld religious and Arabic ideology and ignored cultural

differences that existed amongst the people of Sudan.>!

As a consequence of the new government’s breach of their promises, the people in South
Sudan rebelled against the government. This conflict later evolved into a civil war that would
last over a decade.®? General Ibrahim Abboud seized took power in a military coup in
November 1958, notifying Sudanese citizens over the radio of his ascent to power.>3 The

new regime continued the war in the south, and expelled hundreds of missionaries from

4 Richard Gray, 'A History of the Southern Sudan, 1839-1889' (1961)

46 Douglas H. Johnson, The root causes of Sudan's civil wars (Bloomington : Indiana University Press, 2003)

47 William Twining, 'Human rights: southern voices Francis Deng, Abdullahi An-Na'im, Yash Ghai and Upendra Baxi'
Law, Social Justice and Global Development Journal

8 Gray, op.cit.

49 K Michael Barbour, 'The Sudan since independence' (1980) 18(1) The Journal of Modern African Studies 73

%0 Ibid

51 Deng, op.cit.

52 Douglas H. Johnson, "Judicial Regulation and Administrative Control: Customary Law and the Nuer, 1898-1954'
(2003) 27(1) J. Afr. Hist. 59

53 Alison J. Ayers, 'Sudan's uncivil war: the global-historical constitution of political violence' (2010) 37(124) Review
of African Political Economy 153
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Sudan.>* Consequently, the leadership of Abboud, “opted for intensified Arabization and
Islamization of non-Muslims”,%> which further escalated the conflict between the North and
the South. However, the Anglo-Egyptian colonial powers used legal pluralism to govern the
country. Thus, what follows is the overview of Sudan’s legal history from colonial rule to the

present day.>®

2.3. Legal History

The legal history of Sudan and South Sudan reflect the divisions and conflicts that have
long afflicted these regions. In 1821, the Ottoman Empire invaded Sudan and established
foreign rule known as the Turco-Egyptian administration.>” This administration ruled the
country until 1885, when it was deposed by a fundamentalist Islamic movement under the
leadership of Mohammed Ahmed. Ahmed became the Mahdi, meaning the Islamic
Messiah.%8 Although Sharia Law was imposed by Mahdi, much of the rural north was
administered by customary laws that claimed to reflect Islamic principles but were mostly
Indigenous.®® Southern Sudan continued to follow customary practices which had their
basis within traditional religious beliefs.®° After joint British-Egyptian forces overthrew the
Mahdist state in 1898, the British-dominated Anglo-Egyptian administration ruled the

country until independence on 1 January 1956.5%

54 Scopas S Poggo, 'General Ibrahim Abboud's Military Administration in the Sudan, 1958-1964: Implementation of
the Programs of Islamization and Arabization in the Southern Sudan' (2002) 9(1) Northeast African Studies 67
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The British established a formal legal system based on English common law, which was
modified to an extent to reflect the local conditions of the Sudan.®? The British tried to
respect the Islamic beliefs that dominated in the north and recognised the application of
Sharia Law in personal matters. They also recognised that most of the north observed
customary practices that differed from orthodox Sharia. In response, they established a
system of informal justice which allowed for the administration of customary law.%3 In the
south, where communities were largely unaffected by Islam, the British allowed for the

continuation of customary laws.%4

The British attempted to extend English common law through the adoption of a penal code
and code of criminal procedure which was applied by the statutory courts.®® At the level of
the local courts, customary law was still applied, but it was also guided by statutory law in
criminal matters. A code of civil justice allowed the statutory courts to apply customary law
as deemed appropriate. Thus, while customary law continued to be recognised, it was

incorporated into a formal legal system.

While the customs and traditions of the southern Sudanese ethnic groups were the primary
source of law,%® the colonial rulers took some steps to improve the operations of customary
law alongside their laws in the Sudan. First, customary laws operating in Sudan were
formally recognised by colonial powers. Customary laws were also addressed with the

passage of the Civil Justice Ordinance 1929 and the Chief’'s Courts Ordinance 1931.5”

62 Mark Fathi Massoud, Law's Fragile State: Colonial, Authoritarian, and Humanitarian Legacies in Sudan
(Cambridge University Press, 2013)

8 Mohammed Ibrahim Khalil, 'Sudan Legal System and Problem of Law Reform' (Paper presented at the Sudan Law
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The second set of laws was a novel development which formally recognised chiefs' legal
authority to exercise customary jurisdiction in their traditional tribal areas.%® Section (6) of
the Civil Justice Ordinance 1929 provided that, 'the Chiefs Court shall administer the Native
Law and custom prevailing in the area over which the Court exercises its jurisdiction
provided that such Native Law and Custom is not contrary to justice, morality or order.'®®

Thus, the continuation of customary laws in the colonial era of the Sudan was affirmed.

Many years of British colonial rule left Sudan with a legal system derived from different
sources. In the predominantly Islamic north, personal law pertaining to marriage, divorce,
inheritance, adoption, and family disputes were adjudicated in Sharia Courts.” In contrast,
customary law was practiced the southern region of Sudan and other non-Muslim
population as discussed above. The main legal influence of the British consists of
precedents of common law which are used in some cases.’* Most lawyers and judges were
also British trained. Soon after Sudan gained independence in 1956, a discussion was
initiated by the new government for a need to reform or remove the legal system imposed
by British colonisation. As a result, a commission was formed to review the legal system
and to recommend the appropriate legal framework to be used in Sudan.”? The commission
was in the process of preparing a revision of the legal system when it was disrupted by
further political conflict. Due to the influence from neighbouring Egypt and the fear of
continuation of the British laws, a group of military officers led by Jaafar Nimeiri and the
Free Officers’ Movement, carried out the 1969 Military coup against the elected civilian

government. The regime, which viewed Gamal Abdul Nasser’'s government in Egypt as a
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model, dissolved the existing legal review commission and formed a new one dominated

by twelve Egyptian jurists.”®

Subsequently, following the unsuccessful 1971 coup attempt against the Nimeiri
government and increasing political disillusionment with Egypt, the Minister for Justice
formed a new committee of Sudanese lawyers tasked with examination of the Egyptian-
based codes. As a result of this review, the government repealed these codes in 1973,
returning Sudan’s legal system to its pre-1970 common law basis.”* Furthermore, the
Sources of Judicial Decisions Bill called for a section within the civil procedure code, which
allowed judges to apply the concept of ‘equality and good conscience’ in the absence of a
provision of law, to be repealed. This was permitted provided that it be replaced by the
Quran or standards of conduct based on the words and practice of the prophet
Muhammad.” In September 1983, President Nimeiri issued several decrees, known as the
September laws, which imposed Sharia Law. The legislation to facilitate the implementation
of Sharia Law was approved by the People’s Assembly in November 1983 without
debate.”® The imposition of Islamic law was bitterly resented by secularised Muslims and

predominantly non-Muslims of the south.”’

The abolition of the 1983 September laws were the primary goal of the Sudan People
Liberation Movement (SPLM), which refused end hostilities in the south until its demand
were met.”® The Sudan People’s Liberation Army (SPLA) and its political wing, the Sudan
People’s Liberation Movement (SPLM), launched a revolution struggle against the

Khartoum government on 16 May 1983 with the goal of creating a new secular Sudan
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where religion was separated from state. John Garang, the leader of SPLA/M, was an
important factor in the peace settlement between the north and south.”® Garang argued
that the conflict between the two was “more about cultural, economic, and political
marginalization of the peripheries than race and religion”.8° Garang sought a unified Sudan

that was no longer controlled by the concentration of power in the north.8?

In 1989, Sadiq al Mahdi reluctantly indicated his willingness to consider repealing the
September decrees. He announced that on 1 July 1989, the cabinet would consider draft
legislation repealing the September laws and would meet with SPLM leaders to resolve the
ongoing civil war peacefully. However, another military coup occurred within twenty-four
hours before the Sadiq al Mahdi government was due to vote on the abrogation of the
September laws. A new military regime led by General Omar Hassan Hamid al Bashir
initially indicated they would retain the freeze of the implementation of the September laws,
but Bashir changed his mind. Bashir enlisted al Turabi, the leader of the National Islamic
front (NIF) after Nimeiri's overthrow, to prepare new laws based on the Islamic principles.
In January 1991, Bashir issued a decree that Islam law would be applied in the court

throughout the north but not in southern Sudan.®?

During Nimeriri’'s administration, the judiciary system had been divided into two sections: a
section led by the Chief Justice, and the Sharia segment led by the Chief Qadi.®® Both
criminal and civil cases were adjudicated by the civil courts. All matters of personal status,
such as inheritance, marriage, divorce, and family relations were adjudicated by the sharia

courts, comprising religious judges trained in Islamic law.84 The consolidation of the Civil
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and Sharia courts were made through executive order which created a single High Court
of Appeal to replace both the former Supreme Court and the Office of Chief Qadi.®> Judges
were required to apply civil and sharia law as if they were a single code of law.2¢ In addition,
the High Court of Appeal, as well as all lower courts, was required to apply Islamic law

exclusively.8’

As a result, the judicial system of Sudan was independent in theory. However, since 1958
due to the country’s continuous military government, there has been no stability in the legal
system as each regime that came to power imposed its own changes and removed the
policies of predecessors.®® For instance, in July 1989, a decree which gave the president
powers to appoint and dismiss all judges, was issued.® This example illustrates the
collapse of the legal system in the Sudan as a whole and, in particular, of the war affected

south Sudan at that time.°

Consequently, in 2005, an agreement was achieved between the Sudan ruling party, the
National Congress Party (NCP), and the Sudan People Liberation Movement/Army
(SPLM/A) representing Southern Sudan and other marginalised areas known within the
Comprehensive Peace Agreement (CPA).°! SPLA had fought for independence from the
oppressive regime of Omar al Bashir. Under Bashir, Sharia Law, the Arabic language and
Arabic culture was imposed on the south. The imposition of the Islamic regime on
communities within southern Sudan was the primary source of conflict with the north.®? The

CPA exempted South Sudan from Sharia’s Law. Debate flared concerning the status of
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Sharia Law in the national capital, Khartoum. Many argued that the exemption from Sharia
Law should also be extended to Khartoum. However, the NCP, the ruling party in the north,
insisted that Sharia Law be applied in Khartoum, and this provision was eventually agreed

upon.®?

2.3.1. First Civil War 1955 - 1972

The first civil war erupted in 1955 and ended in 1972. The consequent peace agreement
provided South Sudan with regional autonomy and recognised the dominant Christian
belief systems alongside traditional beliefs.®* However, the peace was short-lived, and war
resumed following Nimeriri's imposition of Islamic law and the breach of the peace
agreement by dividing the South into three regions.®® The political leaders of the north
claimed a predominantly Arab-Islamic identity, which led to conflict with the native African
and partly Christian South. The conflict was led by the Sudan People’s Liberation Army
and the Sudan People’s Liberation Movement (SPLA/M), which now sought liberation of
the entire country rather than mere secession of the south.®® SPLA/M called for a “New
Sudan”, which would not be divided by race, ethnicity, culture, religion or gender.
Encouraged by this vision, marginalised groups in the north, including the Nuba of Southern
Kordofan and the Ingessana, or Funj, of the Southern Blue Nile, which had retained an
African cultural identity alongside an Africanised version of Islam, also joined the conflict in

support of the South.®”
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The Sudan Split
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Figure 2:2. Map of the Split Sudan

Nevertheless, the conflict resumed in 1983 upon the introduction of Sharia across the
Sudan. The imposition of the Islamic law over the ethnic African and Christian majority in
the southern region of the Sudan resulted in the rebellion which become known as Sudan’s

second civil war.%8

2.3.2. The Second Civil War 1983 - 2005

A struggle for South Sudan’s independence commenced in 1955 until 1972.%° The war
concluded in 1972, with a peace accord which allowed the south a regional autonomous
government. This government recognised the freedom of belief and religion since the
majority of people in Sudan’s southern region believed in Christianity and traditional African

religions.1%° This peace and tranquillity lasted for only eleven years until another war
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reignited in 1983. This war was an out of president Nimeiri's imposition of Islamic law in
addition with the partition of Southern Sudan into three regions which constituted a

unilateral abrogation of the peace agreement.1%!

The partition of the south and the imposition of the Islamic law triggered a return to armed
struggle under the Sudan People’s Liberation Army and the Sudan People’s Liberation
Movement (SPLA/M).192 As a result of this conflict, the dominant Arab-Islamic leadership
imposed its Islamic culture upon the largely Indigenous and Christian south.%® The
SPLM/A’s declared objective, unlike in the first war, was not the secession of the south
from the north, but the liberation of the whole country from Arab-Islamic domination. The
SPLM/A called for the creation of a “New Sudan,” in which there would be no discrimination
according to race, ethnicity, culture, religion, or gender.1%4 This vision of equality appealed
to the marginalised regions of the north, which remained African in race, ethnicity, and
culture but maintained an Africanised version of Islam. In the mid-1980s, the Nuba of
Southern Kordofan and the Ingessana, or Funj, of the Southern Blue Nile joined the south

in the struggle.1%®

The Sudan People’s Liberation Army (SPLA) and its people political wing the Sudan
People’s Liberation Movement (SPLM) were formed under the leadership of John Garang
de Mabior. The SPLA/SPLM began to resist the policies of the northern and Islamic based
government in Khartoum.1% Garang was a former senior military officer within the Sudan

army, and formed this rebel group in response to the government'‘s policies and action in
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the south.'%” This new rebel movement was a significant catalyst for the second civil war in
1983, which resulted in the displacement of millions of South Sudanese people to

neighbouring countries.08

Under Garang, the SPLA and SPLM fought the northern government forces.'%® Conflict
occurred largely in the south, with devastating consequences. Government militia burnt
entire villages to the ground, and murdered thousands of people living in villages in the
south; millions were forced to flee.''® Many hundreds of women and girls were raped,

kidnapped, or taken as slaves to the north.11?

The second civil war officially ended with a peace agreement signed in 2005. However, the
devastation that occurred still resonates. In January 2011, South Sudanese nationals,
including thousands who had resettled in other countries, voted on whether to become
independent from the north. This reignited debate over control of oil and set off further
violence in southern regions.'*? The two major civil wars between the north and South
Sudan account for more than forty years of protracted conflict since the country gained
independence in 1956.1*2 On one level, the warfare can be understood as a conflict
between the Islamic Arabs of the north and southern ethnic African Christians. However,
this conceptualisation is rather simple. The history of civil wars goes further than conflict
between ethnic or religious identities, as there have been contentious debates about

access to natural resources — most notably oil.}14
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The war intensified noticeably after Omar Bashir's coup d’état.!'®> By 2001, an estimated
two million people had been killed by war-related violence and famine, and a further million
people were displaced. Bashir was indicted in 2009 by the International Criminal Court for
crimes against humanity and war crimes and, in 2010, on charges of genocide. However,
it was only in 2019 that Sudan’s ruling military council agreed to transfer Bashir to Hague

for trial.116

The plight of South Sudanese people gained international exposure in the late 1990s and
early 2000s. This was largely due to the experiences of the ‘Lost Boys’, a few thousand of
whom were resettled in the US in early 2000s.17 It is worthwhile noting that the author of
this thesis is one of these Lost Boys referenced in many books including his own.*® The
Lost Boys made their way by foot to refugee camps in Ethiopia and Kenya where they
spent years enduring adverse conditions that meant scarce resources, limited security, and
few opportunities for education.!® Others found places of asylum in Egypt, Syria, and other
neighbouring African countries. It was from these places that tens of thousands of forcibly
displaced South Sudanese people were offered opportunities for resettlement in countries

signatory to the United Nations 1951 Refugee Convention, including Australia.

2.4. South Sudan Independence

South Sudan attained independence from the Republic of Sudan on 9 July 2011, after
almost fifty years of continuous civil war.'?® Independence came pursuant to the

Comprehensive Peace Agreement (CPA), signed six years earlier. The CPA comprised of
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six protocols agreed to between 2002 and 2004 and provided the basis for governance

during the Interim Period (9 July 2005 — 9 July 2011).1%!

The Republic of South Sudan has a pluralist legal regime that reflects the country’s
turbulent history. The transitional constitution recognises five sources of law: the
transitional constitution itself; written law; customs and traditions of the people; the will of
the people; and “any other relevant source”.'?? Prior to independence, Sudanese law was
in force on the territory of what is now the Republic of South Sudan. Religious laws govern
personal matters while civil matters are formally governed by statute although, in practice,
resort is often made to unwritten rules and traditional community justice systems to resolve
disputes. The 1998 Constitution of Sudan designated sharia as the primary source of
Sudanese law, leading judges to infuse their rulings with Islamic principles in order to

interpret and apply religiously neutral laws in accordance with sharia principles.

Since independence, the parliament of South Sudan has faced the enormous task of
amending, adapting, and updating existing laws and enacting new ones. This is to create
a legal system that embraces the cultural identities of the new country, while providing the
stability necessary to reduce ethnic tension and foster investment.’?> The difficulty of

setting an agenda and pursuing a clear legislative strategy presents an additional obstacle.

The current framework within which the justice system is to operate in South Sudan differs
from that previously applicable in three major ways. Firstly, sharia is no longer a source of
law. Secondly, during the Interim Period, English and Arabic were the official working
languages; however, since independence the official working language has been English

only. Thirdly, the justice system departs from inquisitorial procedures in favour of the new
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statutory court system which includes more adversarial features. However, the changed
framework has yet to be adopted throughout the system and implementation of these
changes has not been unproblematic. In particular, as of December 2013, the reform
towards the adversarial model has not yet been integrated into the daily functioning of the
courts, and it appears that many trials continue to be conducted according to inquisitorial
procedures.'?* Further, Arabic has continued to be used in court; the switch to English only
has posed significant practical problems, since many judges, prosecutors, and legal
practitioners were trained in Khartoum and are not yet familiar with English legal

terminology.12®

2.5. Resettlement of Refugees and Other Migrants in Australia

This section provides a brief historical perspective of immigration and resettlement of
refugees and migrants in Australia. This is important to enhance our understanding of the
arrival of other refugees and the problems they encounter in trying to integrate into
Australian society. Since 1945, when Australia’s first immigration department was
established, approximately seven million permanent migrants have settled in Australia.'?®
The literature indicates that until recently, and due to the White Australia Policy, most
immigrants came from Great Britain and Ireland.'?” The privileging of British immigration
has resulted in mainstream culture reflecting Anglo-Celtic language, cultural norms, values

and attitudes. Australian political and legal systems also have their roots in Great Britain.
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Arguably, this history has also shaped the perceptions and attitudes of Australians towards

other groups of migrants and refugees in Australia.'?8

The White Australia Policy was dismantled in the late 1960s and early 1970s. This has
resulted in a move away from the belief that immigrants should share cultural similarities
and shared values with mainstream Australian cultural in order to ensure easy integration
into Australian society. In 1973, the Racial Discrimination Act made selection of immigrants

based on race illegal.*?®

2.5.1. Early and Present Immigration to Australia

Aboriginal people inhabited and flourished in Australia for over 60,000 years, before the
arrival of the first fleet of European on Australian shore.'3° Their societies were very
diverse, with about 600 language groups spread over across the continent. The arrival of
European resulted into a long-term effect on these societies which commenced in 1788
was devastating. 3! British colonial law did not recognise the Aboriginal people as

possessing sovereignty over Australia, nor did it recognise Aboriginal customary law.*32

Australia’s cultural transformation began with immigration from Great Britain.133

This was then followed by immigrants from other parts of Europe, as well as other regions
including China, the Pacific Islands, Lebanon, Afghanistan and India.*3* The numbers of

British migrants, however, continued to lead until 1973 when the White Australian Policy of
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1901 was abolished.'*> This policy allowed White European settlers only but was
supplemented by the post-World War Il migration from the other parts of Europe, Middle
East, Asia and South America and most recently, by arrivals from Africa, including the

South Sudanese.136

The arrival of refugees from the Central and Eastern Europe, who were fleeing the various
communist and authoritarian regimes occurred during 1920-1940 and 1947-1953.1%7 From
the mid-1950s, immigrants started to arrive from Hungary and Czechoslovakia after their
respective political and failed uprisings. In the 1970s, waves of refugees arrived from South
and East Asia resulting from the wars in that region.*8 In the 1980s, many refugees fleeing
from political turmoil, civil and military upheavals, were resettled from South America, and,
in the 1990s, from El Salvador and Yugoslavia,*° followed by refugees from Africa and the
Middle East in the late 1990s.14° Most of these forced migrations resulted from armed
conflicts, human rights abuses, and natural and other man-made disasters such as famine,
all of which forced people out of their home countries.#! Globally, there are about sixty-
eight million internally Displaced Persons (IDPs), while twenty-five million people are
officially recorded as refugees and three million are asylum seekers.'#? According to the

United Nations High Commissioner for Refugees (UNHCR) 1951 Convention:
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a ‘refugee’ is a person who is owing to a well-founded fear of being persecuted
for reasons of race, religion, nationality, membership of a particular social group,
or political opinion, is outside the country of his nationality, and unable to or owing

to such fear, is unwilling to avail himself of the protection of that country.43

As signatory to the Geneva Convention 1951 on the protection and the status of refugees,
Australia as a member of international community and the United Nations (UN),4* has a
collective obligation and responsibilities not only to protect refugees but also to find a
solution to these humanitarian needs.'*® Australia has two core resettlement categories:
skilled migration and family migrants; and a humanitarian program for refugees and others
in refugee related situations.’*® The majority of Sudanese and South Sudanese, in
particular, have arrived in Australia under the humanitarian program.'4” Australian resettles
refugees via two programs. First, the Onshore Protection/Asylum program is intended to
protect refugees already in Australia, especially those who are found to be refugees
according to the UNHCR convention.*® The second program is the Offshore Resettlement
Program, which allows for the off-shore processing of refugees, who are then able to
resettle in Australia on protection and humanitarian visas. The majority of South Sudanese

who have resettled in Australia have arrived under this second program.

This program is further divided into two categories: refugees, and Special Humanitarian
Program (SHP).14° Someone is considered a refugee within the first category if they may

be subjected to persecution in their home country, and they are now outside their
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homeland. Refugees also need to be recommended by the UNHCR as needing
resettlement.'>® The Special Humanitarian Programs (SHP) covers people who are not
identified as refugees as such, but are nevertheless outside their home country, are subject
to great discrimination amounting to serious human rights violations, and have immediate
family members in Australia who have already been granted protection visas.*®* The SHP
requires the refugee to be supported by a sponsor who must be an Australian
citizen/permanent resident or an eligible New Zealand citizen, or through sponsorship by
an Australian-based organisation.®? Decisions concerning who can be resettled upon the
SHP is normally based on UNHCR recommendations concerning resettlement needs, and
on the capacity of the sponsor to assist in resettlement. The government also consults with
humanitarian organisations and immigration and border protection authorities in

Australia.1%3

Currently, Australia is resettling non-European refugees and migrants, including the
thousands of South Sudanese refugees on humanitarian visas through the UNHCR and its
overseas missions in Africa.'> According to Robinson, there were over thirty thousand
people of Sudanese heritage living in Australia by June 2010.1% However, it should be
noted that the Australian Bureau of Statistics (ABS) indicates that there were only 26,199
South Sudanese/Sudanese-born in Australia during the 2011 census.?®® The difference in
numbers is likely because the ABS figures considered only those who were born in South
Sudan and Sudan before arriving in Australia, while Robinson’s research included those of

Sudanese heritage who were born in the countries of refuge in Africa, as well as those who
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were born in Australia to South Sudanese and Sudanese parents. It should be noted
however that before South Sudan became independent, the majority of South Sudanese
identified themselves as Sudanese, hence, it is arguable that the population of Sudanese

from the north is very small in the stated above figure.

As a result, the ethnic dynamic of Australian society has dramatically and irrevocably
changed since 1940s. According to the last Census, one in four Australian was born
overseas.'®” This means that Australia is a multicultural country which has a rich diversity
of cultures, ethnic identities, religions, and languages. Although many immigrants come
from countries and continents with similar laws to Australia, especially Europe, this may
not be the case for those who were resettled from Africa,'>® in particular, South Sudan

where customary laws are followed.

Before exploring the arrival of Sudanese refugees and other African groups, it is necessary
to define and differentiate between migrants and refugees. This definition is important, as
the experiences of migrants and refugees may differ significantly, and this study deals
primarily with the specific experiences of South Sudanese refugees who have resettled in
Australia over the last twenty years. A refugee, according to the UN Refugee Convention
of 1951,1% is defined as “a person who: owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular social group or political
opinion, and is outside the country of his/her nationality and is unable, or owing to such
fear, is unwilling to avail himself of the protection of that country”.26® Conversely, migrants

make a conscious choice to leave their country of origin and can return there without a
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problem.1! |f life in their chosen destination does not work out as they had hoped or if they

become homesick, it is safe for them to return home.

However, the question arises: are the South Sudanese who resettled in Australia, many of
whom are now Australian citizens, still considered as refugees? According to UN
Convention on Refugees, resettlement is the term used to describe ‘the transfer of refugees
from the country in which they have sought refuge to another State that has agreed to admit
them’.162 Resettlement is intended to protect refugees whose life, liberty, safety, health, or
other human rights are at risk in the country where they sought refuge. For this reason,
when refugees are permanently resettled, they are no longer stateless and have all their
rights protected by the third country like Australia. For the purpose of this thesis, | will adopt

the term “former refugees.”

2.5.2. South Sudanese in Refugee Camps

As stated early in this chapter, Sudan’s first civil war began shortly after independence from
joint British-Egyptian colonial rule in 1956 and continued until 1972 with a peace accord
reached by two warring parties known as the Addis Ababa agreement.163 A second civil
war broke out in 1983 and continued until 2005 when a similar agreement was reached in
the Kenyan town of Naivasha, referred to as the Comprehensive Peace Agreement
(CPA).1%4 The toll from both wars is estimated to have reached two million deaths and four

million people were either internally displaced or forced to flee to neighbouring countries.6°
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During the second civil war that erupted in 1983, thousands of South Sudanese were forced
to leave hometowns and villages.'®® Many families became separated as individuals ran
into the bush in different directions with no time to check the whereabouts of their family
members. Thousands trekked in groups to neighbouring countries including Ethiopia,
Kenya, and Uganda, where makeshift shanty towns became permanent refugee camps for

many years and indeed still exist.16”

At the refugee camps, there was a lack of communication infrastructure which hindered
efforts to locate relatives and clansmen, and many spent years not knowing whether family
members or relatives had survived. The majority of South Sudanese who are now in
Australia previously lived in Kakuma and Dadaab refugee camps in Kenya and Gambella
in western Ethiopia,%8 while others lived in refugee camps in Northern Uganda. The greater
part of those spent many years in these camps without adequate food, water, clothing,

sanitation, and with limited education and employment opportunities.6°

A great number of South Sudanese who were living in Northern Sudan sought refuge in
Egypt, but unlike other three countries mentioned before, there were no refugee camps
there. Instead, they were allowed to live in the wider community, but under poor living
conditions. Sudanese nationals were granted the right to live and work freely in Egypt by

the 1978 Treaty of Wadi EI Ni.1’® Consequently, living conditions were very harsh and those
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who could find work were sometimes subjected to demanding work conditions and long

hours with little pay.’*

While in Egypt, Sudanese-born refugees were allowed to register with the United Nations
High Commissioner for Refugees (UNHCR) to request permanent resettlement in the USA,
Canada, Australia, and a few other countries in the west. In the mid-1990s, the UNHCR
began resettling the first Sudanese refugees from Kakuma and Dadaab refugee camps to

USA, Canada, Europe and Australia.1’?

2.5.3. South Sudanese Arrival in Australia

While Australia is meant to be a multicultural country, some South Sudanese people still
experience challenges in integrating into Australian society according to Australian Bureau
of Statistics 2011 (ABS).1”® Australia’s African community is small. It has a population of
about 337,791, which is 1.6 percent of the total national population.’* This chapter
concentrates on the recent refugees from South Sudan, most of whom are humanitarian

entrants.

Although Australia is a multicultural society which encourages ethnic diversity with
integrated cultures, the mainstream culture is generally individualistic, where an individual
is considered as autonomous and independent of others. There is formal gender equality
and no one is above the law.1”®> Consequently, mainstream Australian culture is contrary to
South Sudanese Jieng culture which is collectivistic in nature and which holds that

individuals are interdependent with strong links and respect for the family and community
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members at large. These differences may cause a culture clash as the Jieng community is

hierarchical, authoritarian, and patriarchal with specific gender roles.'"6

Between 1997 and 2010, Australia resettled over approximately thirty thousand Sudanese-
born people who arrived through the offshore humanitarian program.'’” Through this
program individuals register as refugees with the UNHCR and, if they meet the resettlement
criteria, they are granted a visa to permanently settle in Australia and to apply for citizenship
after four years.1’® However, between 2001 and 2007, Sudanese born people comprised
forty to seventy percent of Australia’s offshore humanitarian program.1’® Among these,
seventy-four percent arrived under the Special Humanitarian Program (SHP). As previously
mentioned in this chapter, there is a subcategory for people living outside their country of
origin who are considered to have suffered substantial discrimination amounting to a gross
violation of human rights in their home country, and who had relatives or family members
living in Australia.*® Consequently, the numbers dropped in 2009/2010 when the
Department for Immigration and Citizenship (DIAC) re-assessed priorities and committed
to an increased refugee intake from other countries. The small number of visas currently
allocated to South Sudanese-born persons has encountered longer waiting times for those

in Africa to join relatives and friends in Australia.8*

The 2011 census revealed the state of Victoria hosted the largest number of Sudanese-
born Australians (totalling 36%) than any other state.' The majority of those in Australia

are Christian (83%), with smaller populations identifying as Muslim (12%) and other (5%).
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Most people from Sudanese backgrounds (50%) arrived as part of a family group of three
or more people, whilst 20 percent arrived as a family of six or more.83 A further 37 percent

arrived alone, reflecting the scattering of family members due to war.

2.6. Conclusion

This chapter has provided a detailed account of the people of South Sudan and highlighted
that there are sixty-four ethnic groups in the nation with different sets of customary laws.
The chapter has briefly provided Sudan’s political history and legal system commencing
with the colonial period, independent Sudan, and South Sudan. It has explained the
motivation for Sudanese refugees to flee their homes and find refuge in countries such as
Australia. It has also provided and account of their experiences before fleeing the country
including the constant fighting between the government and rebels, and the many military
coups and changes in government and laws which demonstrated that Sudanese citizens
were being persecuted and forced out of their homes. These experiences of persecution
stay with refugees after resettlement and are likely to translate into distrust of governments,
legal systems, and government officials, which may eventually progress to difficulties with
settling into a new country. The chapter concluded that the journey of the South Sudanese
to a number of neighbouring countries as refugees, and their subsequent settlements to
Australia and other western countries can come with challenges such as cultural and legal

problems.
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CHAPTER 3: CUSTOMARY LAW (FAMILY LAW) IN SOUTH

SUDAN

3.1. Introduction

This chapter provides an overview of customary law in South Sudan, and analyses how
Jieng communities resolve family customary law disputes. South Sudan has a pluralistic
legal system which incorporates both statutory and customary law, and which is very
different from Australia. It is necessary to understand how family law disputes would
normally be resolved within Jieng communities in South Sudan in order to understand the

legal consciousness of Jieng former refugees once they arrive in Australia.

Most family disputes in South Sudan would be resolved through customary law.'84
Therefore, the first task of this chapter is to discuss what exactly customary law is and how
it differs from statutory law, while focusing on the resolution of marriage, divorce, and child
custody disputes in Jieng communities. There has been previous work on Jieng customary
law,*® but none has focused on the resolution of disputes related to marriage, divorce and
child custody. The available literature is predominantly from an anthropological
perspective'® rather than from a family customary law context. An exception is that of
Fadlalla, who examined the work of Makec,'®” the author of The Customary Law of the
Jieng (Dinka): A Comparative Analysis of an African Legal System.88 Fadlalla published a

comparative analysis of Nuer and Dinka customary law based on the restatement of
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customary Dinka (Jieng) law of the Bhar el ghazal region Act 1984. However, the author
fell short on the diversification of Jieng customary law in the other region of the Upper Nile
where another large Jieng population reside. These studies provide detailed ethnographic
descriptions of the Jieng people. Hence, this chapter provides a significant contribution to
our understanding of customary law and how its approach differs from statutory law in

dispute resolutions among all Jieng communities in South Sudan.

The chapter provides a brief discussion on the evolution of Jieng custom and cultures. This
discussion is important to examine the changes and modifications that Jieng customs and
culture have undergone in South Sudan and Sudan respectively. This is relevant to
examine the possible legal clash between the observance of Jieng customary law and
Australian family law which will be discussed in detail in a later chapter. Further, the chapter
analyses the Jieng conceptualisation of the family and how this influences dispute

resolution processes among Jieng communities.

Finally, there is sometimes a tendency by socio-legal scholars to over-romanticise
customary law, or to treat it as a concept which is static and unchanging.'®® However, there
has also been a strong critique about the negative impact of customary law, especially on
women and children, and it has also been seen to clash with international human rights
instruments. Accordingly, this chapter examines these critiques and explores the role of

international human rights instruments under customary law in South Sudan.

3.2. Customary Law in South Sudan

South Sudan has a pluralistic legal system which incorporates both statutory and

customary law. This division is also referred to as formal and informal legal systems.®°
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Customary law is recognised in the constitution of South Sudan and it is an equivalent of
family law in other countries like Australia. In South Sudan, there are sixty-four ethnic
groups each of which has an individual and distinct body of functioning customary law. As
a result, this chapter will focus mainly on Jieng (Dinka) customary law and will adopt the

use of “Jieng Customary Law” (JCL) instead of South Sudanese customary law.

Customary law is defined as a common rule that reflects shared social norms and values
that have become recognised within a legal system based upon a common understanding
of rights and obligations.°? It generally exists in an informal, unwritten form that is passed
down orally from generation to generation.'%? Customary law is adhered to among South
Sudanese because each individual recognises the benefits of behaving in accordance with
other individual’s expectations. Thus, it is argued that sources of recognition of customary
law are reciprocity, loss of reputation, and status.'%® In contrast, formal legal systems are
based on written legal protocols, rather than social conventions. Adherence to formal legal
rules is reinforced by the power of elite individuals or institutions. Recognition of customary
law and participation in its enforcement by members of an ethnic or cultural group arises
when the substantial benefits from doing so can be internalised by each individual; that is,
incentives must be mostly positive for customary law to prevail.*** Following from the above
definition, it is clear that customary law is different to statutory law in South Sudan and it is
important to explore those differences before embarking on a general analysis of

customary law.
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3.2.2. Differences between Customary Law and Statutory Law

Customary law differs from the statutory law in South Sudan in several ways. Firstly, it is
the law that is perceived as subordinate to statutory law in the hierarchy; that is, it is basic
law that is applied in a functioning society.'®® There are a number of issues that customary
law covers which include family matters such as: bride wealth payments and ceremonies;
adultery and penalties involved; divorce and relevant payments; and child custody.®®
Property disputes are also covered under customary law and include inheritance and land
disputes, as well as procedural laws and laws of obligation such as contracts and liability.*®”
The application of customary law also depends on the type of matter at hand. Customary
laws that relate to personal issues, such as Jieng divorce laws, are only applied to the
individuals involved. For personal issues, individuals may use their own personal
customary laws rather than rely on local laws. For matters that have a territorial basis, such
as incurring marriage liability, the law that is applied is that which relates to any individual

within the jurisdiction of the relevant customary laws.1%®

Secondly, South Sudanese customary law is inquisitorial. Chiefs are community leaders
who are widely known and respected and, in some instances, chosen by the people.1%
Therefore, the expectation is that a known leader will personally investigate the case and
take into account public opinion and culture. Chiefs will often listen to debates and views
within their communities, and decisions reflect wider social, economic, and political

positions.?%° They can also actively engage in the investigation of the case rather than
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simply hearing the facts and applying the law.2°! Chiefs may refer to written laws, especially
when assigning a penalty, but the law is treated as something that is flexible and contextual
rather than being fixed and universal.?%? This is contrary to a statutory legal system, where
the judge is not necessarily known to the parties and will not investigate the case, but will

hear the facts and arguments and apply a decision based on legal rules.?%

Thirdly, whereas statutory law is adversarial, South Sudanese customary law system often
adopts a conciliatory approach to dispute resolution.?%* The objectives of South Sudanese
customary law are not retributive but restitutive and can be summarised as ‘the
maintenance of peace or equilibrium and the restoration of the status through the payment
of damages.’?% In contrast, western statutory legal systems attempt to ascertain the truth,
even though the truth may not bring satisfaction or resolution for the parties. Danne
explains that, ‘African dispute resolution has been described as placing a premium on
improving relations on the basis of equity, good conscience and fair play, rather than the
strict legality often associated with Western justice.’?°® Therefore, in South Sudan, in
criminal matters, the court may order the offender to pay compensation to the victim’s family
to restore equilibrium. This is considered to be more effective than applying penal
sanctions, as it seen to enhance social cohesion, maintain a sense of obedience to social

norms, and reinforce shared values.2%7

Fourthly, customary law does not clearly divides criminal law from civil law.2°¢ Criminal and

civil cases are both dealt with in the same way using customary law. The rationale for this
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approach is the desire to restore social equilibrium through the payment of damages.?®
What this means is that in criminal law cases as well as civil, payments of fines are used
as punishments, where the wrongdoer can repay the victim by financial means. These
payments may include ‘many cows, or money’ depending on the customs and values of
the community, while statute law focuses on the punishment of the wrongdoer.?'° This is a
significance difference in the process and the conceptualisation of the law and family
disputes. What this implied is that, since majority of disputes in South Sudan are resolved
through customary law and courts, most Jieng families and other South Sudanese only
understand the law to work in the same way as it does in their home country South
Sudan.?!? Furthermore, prison sentences are not the preferred option among the South
Sudanese cultures and the legal system especially with customary law, as it is seen to
exacerbate a breach in social relations.?'? In cases where prison sentences are considered,
compensation is usually directly commensurable often resulting in the prisons containing
poor individuals who cannot pay their fines.?*2 The other difference is that, customary law
is not written or documented, and this reflects the values and customs of a community that
is constantly evolving, which means courts cases are not recorded and decision and

precedents are not noted, instead its becomes oral traditions.?%*

3.2.3. Family Dispute Resolution using Restorative Approach.
In South Sudan and other African states, traditional customary practices have regulated

dispute resolution since immemorial and in certain cases these practices have been

209 peter Nyot Kok, 'The Customary Law of the Dinka People of Sudan: In Comparison with Aspects of Western and
Islamic Laws' (1990) 1008

210 |bid

211 David Pimentel, 'Rule of Law Reform Without Cultural Imperialism? Reinforcing Customary Justice Through
Collateral Review in Southern Sudan' (2010) 2(01) Hague Journal on the Rule of Law 1

212 Jeffery L. Deal, 'Torture by "Cieng": Ethical Theory Meets Social Practice among the Dinka Agaar of South Sudan'
112(4) American Anthropologist 563

213 Milos, op.cit.

214 | bid

59



significant and are currently presented as form of restorative justice.?>Griffiths and Corrado
argued that “Aboriginal peoples and communities have served as the catalysts for the
development of a wide range of innovative, community-based restorative justice
practices”.?'6 On the other hand Daly claims there has been an orientalist of appropriation
of indigenous justice practices, widely in the service of enhancing advocates’ positions. For
the states with indigenous dispute resolution process, designing laws that give legal effect
to the best interest of children and alternative instruments has involved policy choices
regarding whether to incorporate these indigenous modes into new laws. In South Sudan
however, family dynamics are predominately traditional, values and beliefs, including those
relating to the family and children, remain rooted in custom and tradition. The post-conflict
South Sudan has a pluralistic legal system comprising colonial law, statute law and custom
and tradition as sources of law.?!” South Sudan has recently legislated a new law on
juvenile justice which incorporates forms of restorative justice designed and practiced in
some western countries. The legislation is congruent with customary and traditional values
and beliefs about the best interest of children.?*® With Jieng customary law, the aim of
family dispute resolution is reconciliation, a fundamental principle is that disputes should
be practically resolved out of court. Family disputes are ideally resoled within the family or
at the lower levels of the family hierarchy out of the formal court.?*® Mediation initiative are
normally taken by any of the parties to the dispute especially the aggrieved or the
perpetrator who want to resolve the issue and be reconciled with the victim or perpetrator.

Furthermore, the initiative may come from any member of the family or member of local
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community who is aware of the dispute.??® This process takes several processes before
the perpetrator and victim are brought together for a restorative meeting. This process is
widely used in both major and minor conflicts across many ethnic groups within South
Sudan. For instance; the Wunlit and Liliir reconciliation conferences held between Jieng
(Dinka) and Nuer in 1999 and 2000, after series of ethnic targeted war that involved killings,
raping and abduction of women and children from both side between 1991 and 1995.2?1 In
1999 and 2000, two inter-communal peace conference were held in what is currently known
as Jonglei state: the Jieng and Nuer west bank peace and reconciliation conference, and
the east bank Nilotic People Peace and Reconciliation conference. The Wunlit and Liliir
conferences brought together over 250 traditional and civil leaders from Anyuak, Jieng, Jie,
Kachipo, Murle, and Duer ethnic groups, to resolve the deep division and conflict that have
risen between them, especially as a result of South-North long civil war which has turned
these communities against each other.??? As a result of the reconciliation conference, the
chiefs and other leaders agreed on access to animal grazing areas and water points, to
amnesty for prior offences, and to the return of all abducted women and children; these
agreements were as a public covenant between the ethnic groups for peace and

reconciliation and signed by all 129 representatives.

According to Deng, dispute resolution are overwhelmingly processed by employment local
justice rather than statute law.?23 Family disputes in relation to marriage, divorce, adultery,
child custody and criminal matters such as rape, murder, manslaughter, theft; some child

protection issues; and property disputes are resolves through customary law’s local justice
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instead of statutory law.??* There is no distinction regarding issues that are criminal or civil,
the underlying principles in local justice systems include the desire to resolve disputes,
seek conciliation between the parties, and achieve satisfaction for as many parties as
possible, in order to maintain the social cohesion and stability of the community.??®
Consequently, it is common for local justice to determine the compensation be paid in the
form of livestock, or agricultural goods to the injured party in order to restore what has been

lost or damaged or to restore social equilibrium.22¢

In dispute resolution, chiefs play central role having been given the power to preside
disputes under local justice regarding customary rules and norms by the Chiefs’ Courts
Ordinance 1931.22” Headmen, elders or the head of the sub-clan are usually the decision
makers in dispute resolution. Parties only take their dispute to chief's court when they
believe their dispute has not been dealt with to their satisfactory or when the headman
believes that the dispute requires a formal hearing. The headman deals with cases
informally whereas the Chief’s court applies some formalities with flexible procedures that

are inquisitorial in nature.??8

3.2.4. The Judiciary System: Statutory and Customary Courts

In South Sudan, the judiciary structure consists of formal government courts which are
established by the Constitution and which apply statutory law. There are also customary
courts which are presided over by traditional authorities and rule according to the

customary laws of their respective ethnic groups.??° A decision made in a customary court
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can be appealed by a statutory court, and therefore two different legal systems may be
applied to a single dispute.?®® Generally, when customary cases that are reviewed,
deference is not given to the customary court, nor are the cases remanded when faced
with an inadequate factual record.?3! The main legal texts establishing the judiciary and
defining its jurisdiction and procedures are the Transitional Constitution of 2011,%32 The
Judiciary Act 2008,%%® The Code of Civil Procedure Act 2007, The Code of Criminal
Procedure Act 2008, and The Local Government Act 2009. The hierarchy and structure of

South Sudan’s judicial system are listed in the table below.
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Table 4: Statutory Courts and Hierarchy

Court

Hierarchy

Description

Jurisdiction/Powers

Supreme Court

Highest

Statutory and the Supreme Court located
in Juba, is the highest organ of the

judiciary

National

Court of Appeals

2nd

Three regional Courts of Appeal (based in
Juba, Rumbek and Malakal, for the
Greater Equatoria, Greater Bahr-el-Ghazal
and Greater Upper Nile regions

respectively)

Regional

High Court

3rd

Ten High Courts (one in each state
capital) are the highest courts in South
Sudan with original jurisdiction at the state

level.

State

First Class

Magistrate Court

The First-Class Magistrate Courts are
courts of original jurisdiction that are
responsible for a specific county within a

state

County

Second Class

Magistrate Court

The Third Class or Payam Court is the

lowest government court

Payam

The highest organ of the judiciary is the Supreme Court located in Juba the capital city of

South Sudan. It consists of seven judges (called Justices), one of whom is the Chief Justice
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of the Supreme Court and one is the Deputy President.?®* The court is able to form three
different panels: The Constitutional Panel, the Criminal Panel, and the Civil Panel. The first
consists of all justices and the latter of three justices. Generally, the Supreme Court decides
whether cases are recorded but it can call litigants for oral argument if required.?*® The
Supreme Court is also the highest appellate court in the country and takes appeals from
the Court of Appeals. For constitutional law matters, the court is given original jurisdiction.

The court must confirm any death penalty conviction.23¢

The Court of Appeal is the second in the hierarchy of the courts system whose functions
and jurisdictions are discussed below. Across the country, there are three regional courts
of appeals based in each of the regional nominated cities.?3” The Court of Appeal for the
Equatorial region is based at Juba; for Bahr-El-Ghazal the court is based at Rumbek; and
for Upper Nile, it is based at Malakal.>*® The three regional bases of the court of appeal
hear cases from the state-based high courts as intermediary appellate courts and they
further fulfil an administrative function over the high courts in their jurisdiction.?®® Three
judges sit on the bench, with one judge being the president as appointed by the Chief

Justice of Supreme Court.?4°

As previously mentioned in this chapter, South Sudan has ten states with its own state
government and judiciary system. The next in the hierarchy is the High Court, the highest
court in the state jurisdiction system. There is a high court in each of the ten states.?** The

jurisdiction of the high courts is determined by The Civil Procedure Act 2007, and The
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Criminal Procedure Act 2008.242 The High Court hears appeals from all the lower courts.

There is no internal appellate hierarchy among the lower courts.

After the High Court, there are the First-Class Magistrate Courts which are courts of original
jurisdiction responsible for a specific county within a state. In the criminal cases, these
courts can pass prison sentences of up seven years and fines up to 5000 South Sudanese
Pound (SSP). One of the results of the armed conflict is that many of the lower levels of
statutory courts are not fully in place due, in part, to a lack of a sufficient number of judges.
The judiciary has also been criticised for a lack of transparency and independence. These
problems have meant that many people do not have sufficient access to justice.?** Mobile

courts have recently been deployed in response to the lack of access to the lower courts.?*

The next statutory courts are the Second-Class Magistrate Courts, which are similar to the
First-Class Magistrate courts but with less authority to pass prison sentences (maximum of
three years) and fines (maximum of 2500 SSP). Finally, The Judiciary Act allows for Third-
Class courts, however these courts have yet to be established. They are intended to occupy
the lowest level of the court hierarchy, and would not be allowed to pass fines over 300

SSP.245

3.2.5. Customary Courts

In South Sudan, customary law is recognised in the Constitution, and there are a number
of customary courts established across the ten states throughout the country.?*® These

courts constitute part of the court hierarchy and are codified by The Local Government Act

242 Government of South Sudan, 'Child Act 2008 and Penal Code 2008' (Ministry Justice and legal Affiars, 2008)
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(2009).24” They are presided over by local chiefs or experienced chiefs who also act as
judges at county and Payam court levels.?*® These courts are not formal but communal
and are held in public, often outside with large numbers of community members observing,
engaging in debate, and often offering contesting perspectives. Proceedings are not
normally recorded.?*® In cases where the issue is not covered under the ethnic group’s
existing customary law, the chiefs or judges will often adopt, ‘customary norms of fairness’
based on public opinion of the dispute at hand.’?° This means that customary law is flexible
and amendable to the views of the community.?5? Customary courts can decide cases
within their jurisdiction based on the customs, traditions, norms and ethnics of the
communities.?>?> The Local Government Act (2009) recommends general principles for
decision-making within the customary courts, including the principle that courts should not
be discriminatory, avoid needless delay, use mediation where possible, ensure appropriate
compensation, and focus on substantive justice.?>® Statutory courts are not accessible to
many people due to cost, unfamiliar procedures, and their use of English, and there are
still many gaps where courts are not sitting due to the lack of judges.?®* As a consequence,
customary courts are the preferred option and it is estimated that ninety percent of disputes

in South Sudan are handled by these courts.?>®

Customary courts are not an indigenous institution but were set up as an interim
arrangement that served a number of functions. From a political and ideological

perspective, they provide a sense of identity within South Sudan and assist in maintaining
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social solidarity.?®® On a practical level, they hear the majority of cases in South Sudan.
They were seen to be an inexpensive and undisruptive mechanism to support gradual
change. This was to be achieved by bringing in local administrators who could change the
substance of customary law. The use of existing customary courts also meant that new
institutions did not need to be established in order to bring in reform. Chiefs serve a hybrid
role that require them to serve both state and community, although their authority is based
on the community’s acceptance.?®’ Procedures among customary courts vary between
geographical regions, especially between rural and urban areas; however, there has been
a shift towards using more formal proceedings.?>® The educational level of the chief and, if
there is one, the court clerk also determines the formality of procedures. The laws used for
adjudication in customary courts are a mix of traditional practice, the discretion of the chief,

statutory provisions known to the chief, and negotiation between the parties.?>°

The way in which the customary courts run is invariably determined by a mix of tradition,
the chief, and community involvement. Traditions are passed down orally and principles of
binding precedent do not generally apply. The chief's personal view on the objectives of
the court and, for instance, whether the chief views the court to be oriented towards
education, restorative, or punitive objectives, can influence their decision-making.?¢® Chiefs
will also allow for the introduction of issues usually considered irrelevant or inadmissible in
western courts. Customary courts also often serve as a forum for negotiation and arbitration

as well as adjudication, and this process can involve the entire community.?5! This means
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that the process of decision-making and its outcomes is highly contextual. The principle

that like cases should be treated alike is not widely applied in South Sudan.?%?

South Sudan has several levels of administrative divisions. The ten states are divided into
counties which are, in turn, divided into ‘Payams’, and subordinate to them are ‘bomas’.
Customary courts are generally organised in two levels. The lower level B courts exist in
every Payam, and their jurisdiction is limited by maximum penalties. Each county has a
high-level C court. Some Bomas also have A courts, and urbanised areas often have town

bench courts. The jurisdiction and hierarchy of the customary courts is shown in Table 5.

Table 5: Customary Courts and Hierarchy

Court Hierarchy Jurisdiction
County Court Paramount Chief County

B Court Head Chief Payam

A (Chief) Court Executive Chief Boma

The functions of the C courts are stipulated in the Local Government Act (2009), the
jurisdiction of the C courts comprised of criminal cases directed to them by the statutory
courts. The C courts also presides over the cases relating to cross-ethnic disputes. The
courts membership are the head chiefs from the county and Payam, and the county
commissioner is the main supervisor of the court. The C courts are the final courts of appeal
among the customary courts. A decision of the C court can be appealed to the statutory

magistrate courts.?63
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The B courts have original jurisdiction over cases that involve large fines and prison
sentences. They are presided over by the Payam’s head chief, and are supervised by the
county’s paramount chief. The B courts hear appeals from the A court, and decisions in the
B court can be appealed to the C court. The A courts have the original jurisdiction over
family and marriage cases, minor disputes, and local administrative cases. The courts are
supervised by the Payam’s head chief. Figure 6 below illustrates the chain of responsibility

in South Sudan judiciary system.

Court Hierarchy in South Sudan

Payam Courts

I

Boma Courts

Figure 6: South Sudan Judiciary System - Hierarchy 1
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3.2.6. Court Operations

Since the end of the civil war in 2005, statutory or “formal” laws have started to replace
customary laws, primarily in urban areas.?®* In practice, most towns or cities have
developed semi-parallel systems of statutory and customary law, however, these systems
sometimes conflict. There have been efforts to define the types of issues that can be heard
in each jurisdiction, although they have not been successful. Instead, individual chiefs apply
their own personal discretion concerning how they adjudicate within their own customary
courts and the processes that they will follow. For instance, individual chiefs often make
their own personal decisions concerning jurisdictional limitations.?®> The statutory system

has less influence in rural areas where chiefs resolve all types of issues.

The customary court system in South Sudan, despite decades of Sudan government
oppression, has been relatively successful in terms of maintaining social order and a high
level of community support.?%6 South Sudanese people have been shown to perceive the
customary courts as transparent and accountable,?®” and to believe that court decisions
are generally fair.?68 This success is largely attributed to the high level of community

participation and that fact that the courts are seen to be a reflection of community identity.26°

Judgements are only passed down following arguments and debates that involve the
individuals concerned, their family, community members, and the engagement of chiefs,

who normally sit in a panel of a maximum of seven members.?’® The chiefs act as the
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community’s advocate and arbiter, and consider community’s views in the decision-making
process. Chiefs are typically well-respected as the custodians of oral legal histories of
ethnic groups. However, they are not immune from criticism. Chiefs who repeatedly pass
judgements that the community considers to be unfair risk losing their credibility and, in
turn, will lose their reputation on the court panel. Chiefs who do not have the respect of

their community also risk being relieved of their duties. 271

The flexibility of the customary courts, especially in cross-jurisdictional matters, is best
demonstrated in cases involving Internally Displaced People (IDPs) and returnees in South
Sudan. Chiefs from different ethnic groups regularly convene in the same customary court
to adjudicate cases between members of those different ethnic groups.?’? When a
defendant appears from an ethnic group which is not represented on the panel, the case
is suspended and a chief from the appropriate group is summoned to help adjudicate.?”?
This example illustrates how South Sudanese are sensitive to getting disputes resolved in

the manner which is directly relevant to their cultural norms.

Likewise, the jurisdiction in which matters can be heard has also developed considerable
flexibility in the customary courts.?’4 The high level of trust and accessibility of the
customary courts means that they receive disputes in all areas of law, especially in rural

areas. This is summarised by Jok et al.:

While most customary law cases centre on family customary law or personal law

in its many forms (including adultery, divorce, inheritance, and child custody),
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customary courts also adjudicate criminal, contract, land and property, and

traditional disputes such as hexes.?”

Even if a case is not directly covered under the ethnic group’s customary law, chiefs will
often adapt customary norms of fairness to the dispute at hand. The use of customary law
justice is the most popular method for resolving disputes as customary courts are the entry

point for the majority of South Sudanese citizens to dispute resolutions.?’®

3.3. Gaps in the Constitution

In South Sudan there are challenges related to the reconciliation of customary law that may
be problematic for the legal instruments intended to protect people from harm. Customs
can include practices that are discriminatory, harmful, and which violate human rights,
especially those of women and children.?’” The transitional constitution clearly stipulates
that all laws, whether customary or statutory, are subject to the South Sudan Bill of the
Rights. Despite this, many concerns have been raised by Human Rights Watch in South
Sudan that the rights of some vulnerable groups are not being protected by the

Constitution.278

The transitional constitution also explicitly incorporates children’s rights under Article 32(5)
(Part 2 Bill of Rights), which states that: “The State shall protect the rights of the child as
provided in the international and regional conventions ratified by the Sudan.” South Sudan
has ratified the 1989 UN Convention on the Rights of the Child (CRC). In addition, The
Child Act (2008) protects, promotes and extends children’s rights as defined under the

CRC. The Child Act (2008) also explicitly allows for the application of customary practices,
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but only those practices that are not maximising harm to the best interests of the child.
Regrettably, both the government and the courts have provided practice directions as to

what constitutes the best interests of the child under the Child Act (2008).27°

Furthermore, marriage, divorce, child custody and other personal matters are handled
through customary law as stipulated under the Code of Civil Procedure Act.?® In instances
where customary law is in conflict with the principles of justice, equality, or good
conscience, the Code makes it clear that customary law should not prevail.?®* The Code of
Civil of Procedure, The Child Act, and the Transitional Constitute also all stipulate that
customary law should not prevail over the consideration of human rights.?®?> However, the
way in which the Courts are meant to put these stipulations into practice is unclear. No
advice has been provided to the courts on how the provisions contained in the Transition
Constitution requiring human rights considerations to be taken into account are to be put

into effect.283

Generally, customary courts favour consensus solutions aimed at restoring community
values rather than punishment. For instance, “homicide, adultery, theft, and injury may be
resolved under customary law through awards of compensation, usually in the form of cows
or other livestock from the perpetrator to the victim”.284 Even cases involving domestic
homicide, where a wife has been murdered by her husband for having an extra-marital

affair, are usually resolved by the customary courts following principles of restorative
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justice. One of the results of South Sudan’s plural legal systems is that there is a culture of

impunity which allows for the violation of rights of women and children.

Another legal challenge in the law relates to offences that do not exist in either the Penal
Code or in any other written form. They include elopement, pregnancy, or having sexual
intercourse. Girls and women may be arrested or imprisoned for attempting to marry
without the consent of their families, for not accepting to marry the man chosen for them,
or for running away after bride wealth has been paid.?8> According to the South Sudan
branch of Human Rights Watch, women are being imprisoned upon requesting divorce
from their husband and also for committing adultery.?8¢ These gaps in South Sudan’s legal
system create opportunities for families and husbands to intimidate women, and to coerce
them into forced marriages or into continuing in marriages that they did not want, often with

husbands who may be abusive.?®’

South Sudan has taken some action since it gained autonomy from Sudan in 2005 and
independence in 2011, to address women and children’s rights which remain
disadvantaged by customary practice. These include calls by President Salva Kiir Mayardit
for women to participate in all spheres of life and calls to eliminate harmful traditions that
limited their progress. The government and development partners also promised to make
gender equality a cornerstone of the country’s development agenda.?®® This example
demonstrates a government willingness to address the gaps between the formal and
informal legal systems; however, lack of proper implementing instruments makes progress

impossible.
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The current transitional constitution of South Sudan has guaranteed women and girls the
right to consent to marriage. Those rights are articulated in Penal Code provisions that
criminalised kidnapping or abducting a woman and compelling her to marry. Furthermore,
The Child Act 2008 provisions also protect children younger than eighteen from early and
forced marriages and guarantee them the right to non-discrimination in health, education,
life, survival and development, and protection from torture, degrading treatment, and
abuse.?®® For instance, Article 152 states that every individual who is over the age of
eighteen is at liberty to marry a person of opposite sex and this should be conducted in
accordance to their respective family laws, provides all parties; a man and a woman

entering into marriage with full consent and free-will.

Article 167 (1) (2)%°* provides for the role and establishment of Traditional Authority (TA) at
the state level within the ten states of South Sudan. TA will be in accordance with
customary law as recognised by the South Sudan constitution.?®> TA shall function in
accordance with the constitution of the state under the direction of the nation’s constitution.
All the courts operating under TA will apply customary law subject to the national
constitution. This move by the government illustrated the gaps that exist between the formal
law and customary law; however, TA has not yet been established which means customary

law remains parallel to statutory law.

As earlier indicated, this section has provided a general overview of South Sudanese
customary law and its operations. The following section mainly focuses on Jieng customary

law and how it resolves disputes related to marriage, divorce, and child custody in South
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Sudan. However, it is important to provide a brief background about who the Jieng people

are and what their cultural outlook includes.

3.3.1. The Jieng (Dinka) People

The term "Dinka" was invented by outsiders, and no one precisely knows the origin of the
word. The people now known as the “Dinka” actually call themselves “Muonyjang” or
“Jieng”. The Jieng are the largest ethnic group in South Sudan numbering over three million
in a country of around twelve million people.?®® Their culture is dominated by cattle and, to
a lesser extent, sheep and goats to which they attach a social and moral significance far

beyond their economic value.?%*

It is believed that the Jieng are the wealthiest in cattle on the African continent. The average
bride wealth (Hook ke Thieek) is around fifty cows, while daughters of prominent families
are sometimes married with over a hundred cows.?°® They derive their distinctive socio-
economic identity, cultural values, and institutions from their preoccupation with cattle. With
the payment of bride wealth, cattle provide the foundation for the family and the
continuation of the lineage.2% The fundamental goal of every Jieng is to marry and produce

children, especially sons, to keep the family lineage after death.

The Jieng believe in a creation God known as ‘Nhialic’. They communicate with Nhialic
through spirits and institutions called “yath” or “jok”, and which are invoked by rituals. They
believe that the spirits of their ancestors become part of the spiritual sphere of the current

life. Cattle, which are the fundamental measure of Jieng wealth, also have religious
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significance. Cattle are the first-choice animal for sacrifice, although there may be

occasions when sheep and goat may be sacrificed as a substitute.

Family and general social relations are primary values in the Jieng religion. Although Jieng
traditional religion does not promise a heaven to come, they believe in some form of life
after death; however, for them death is an end from which the only salvation is continuity
through posterity.?®” What the Jieng worry most about is not death itself but dying without
male progeny, in whom the survival of their individual identities and their source of

immortality, are vested.?®®

The relatives of a man who dies unmarried assume a moral obligation to the deceased.
One of the male relatives would marry a woman on his behalf, would live with her and
would have children in his name. Equally, a man who dies leaving behind a widow of
childbearing age bestows a moral obligation on kinsmen to have one of them cohabit with
her to continue bearing children in his name.?®® This traditional marriage practice has
remained even in present day South Sudan. Jieng customary law aims to create and
reinforce a peaceful society. However, the overall cultural practice of the Jieng people
revolves around the family; therefore, the following section discusses the ethnology of the
Jieng (“Dinka”) people and how their historical journey has influenced their current

customary practice.

3.3.2. Family (“Kuaat”)

Defining the term ‘family’ in a Jieng customary law context is necessary. According to Jieng

customary law, ‘family’ includes all extended members such as grandparents, uncles,
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aunts, cousins, nephews, and nieces.’%° Values and solidarity within the family are
extremely important as is hospitality and respect for elders. Men are the head of the family
and the father or the oldest male within the household or the extended family resolves most

family issues.3%!

In South Sudanese Jieng communities, a person is identified as a member of particular
family from a particular clan, section, and ethnic group. Children of any marriage belong to
the family or clan of the man. Families are patrilineal, meaning that names follow the male
line.2%2 In most African customary family law systems, there are two main customary legal
systems: matrilineal and patrilineal. Under the matrilineal system, children born in the
marriage are affiliated to the clan of the wife.2% In the patrilineal system, children born in
marriage are affiliated to the clan of the husband provided that all customary obligations

are fully realised, especially the bride wealth for some ethnic groups.3%

The Jieng customary family system is patrilineal and, therefore, Jieng children born in
marriage are customarily affiliated to the husband’s clan; they are not allowed to affiliate
themselves with their maternal family. They can only refer to their maternal family as blood-

related but are not affiliated to the wife’s clan or ethnic group in any way.3%

A multi-generational group of relatives who are linked by patrilineal descent consists of
several related nuclear family members descended from the same man are considered as
one clan (“Dhien”). People become dhien if they can trace descent to the same male

ancestor. Both males and females inherit a patrilineal family membership but only males
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can pass it on to their descendants. This is also known as agnatic descent.3% Figure 7

illustrates how patrilineal descent is practiced by Jieng.

Male T. Female

| |

Figure 7: Patrilineal lineage

Kinship ties are enormously central to the Jieng people with family members providing an
essential support network to their nuclear and extended relatives. Kinship is a communal
connection among the Jieng that binds past, present, and future generations together.307
One important family unit consisting of those who belong to the same sub-clan is defined
as ‘all of those who come into contact with each other who know themselves to be agnatic
descendants of an original ancestor’.3®® This patrilineal structure theoretically allows
everyone to trace his or her ancestors back to a single person. The closer the connection
of the descent group, the more that is expected from one another in the way of alliances

and mutual support.3°

Traditionally, a marriage is arranged by the men of the families involved. Marriage brings

together two extended families in a relationship that is established and sustained through
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payment of bride wealth. Bride wealth is paid by the extended family of the husband to the
wife’s extended family.310 Historically, this system of marriage has provided stability during
time of crisis, ensured that support is provided to all members of the entire extended family
on both patrilineal and matrilineal sides as well as relatives connected by marriage, and

provided safety and security for women and children.

Bride wealth involves an exchange from the grooms’ extended family to the extended family
of the bride, and so is intended to strengthen the relationship between these families. It
also allows the wife’s extended family to intervene if the husband mistreats either his wife
or their children.®!! This creates a strong incentive for the husband to ensure that he treats

his wife with respect.3'2

A woman gains respect within the family when she produces many children, especially
boys. Jieng parents and family love and value their children, and sons receive special
attention as they are seen as essential to the continuity of the lineage. A man is considered
truly dead when his death comes, and he did not have sons to carry on his family name
and lineage®!® and to remember him. The past, present and future generations can only be
linked through sons and, as a result, only sons are seen to be able to bring immortality to

their fathers and the lineage.

The Jieng naming system significant in the family lineage. Children are named at birth using
the name of one of their ancestors, and sons are given the name of their grandfather, great-
father, and so on. Children are taught their families histories and are expected from a very

young age to be able to recite their father’'s genealogy.3'* Being able to narrate family
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genealogies back to many generations ensures the honouring of the paternal lineage and
connects families to their ancestors. The continuation of family lineage from generation to
generation is maintained even when a man has no sons. If a man is married and dies
without sons, or is away for some years because of war, the responsibility for ensuring that
his name continues falls to his family. There are numerous ways a man’s family can

continue his name, all of which will be discussed in the following section.

3.4. The Nature of Marriage (“Thieek”)

In South Sudan, “marriage is considered the basis of forming a family, and in ethnic
communities there is more than one definition of marriage”.3'® According to Jieng
customary law, “marriage is defined as a union between one man or his successor and one

woman or more women for the purpose of sexual cohabitation”.316

The further definition describes “marriage as a means of procreation and maintenance of
the homestead”. Marriage also encompasses the union between a childless woman and
another woman. Further, marriage can be a union “between a deceased male person and
one or more women through his successor”.3*’ Therefore, there are multiple forms of
marriage within Jieng customary law. Marriage is not only between a man and a woman. It
can also be between a barren woman and another woman, or women for the purpose of

continuing the family line.

Furthermore, the definition also uses the term between a man and a woman or women.
This implies that polygamous marriage is allowed according to Jieng customary law,38 and

there are no limits to the number of women a man can marry. In addition, the definition also
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uses the term ‘succession’, which means one could enter marriage through ‘succession’ in

the event of death or infertility of the husband.

Marriage is divided into three categories: ‘single simple’ marriage; polygamous marriage;
and marriage by a deceased kinsman. In addition, there is another sub-category within this
type of marriage which is the marriage between the barren woman and another woman.319
As reflected in the above discussion it is important here to discuss how Jieng marriages

acquire legal status.

3.4.1. Validity of Marriage

In Jieng tradition, marriage is a mutual agreement between two families and their
relatives3?° It is not an agreement between the potential husband and wife alone.
According to Jieng customary law, marriage is valid or legal when all the processes of
engagement, negotiation, acceptance (agam), and bride wealth are executed. Hence, the
two parties can undergo the process to perform rituals to receive blessings through the
ceremony. In Jieng customary law there is no registration or issuing of certificates to
validate the marriage, however marriage is considered binding for life. Marriage can only
be brought to an end if the wife dies. It is not the same case for men. Jieng customary law
allows succession to take place making the woman property to be inherited by the next of

kin or living brother, should the death of the first husband occur.

As discussed, it is important to look at the marriageable age at which Jieng girls are legally
permitted to be married, as well as the implications between customary law’s

understanding of marriageable age and the statutory law definition of it.

3.4.2. Marriageable Age
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According to Jieng customary law, no marriage should be consummated between a boy
and a girl until both attain the maturity age known in Jieng as ‘Dit’. Maturity in Jieng
customary law is not stipulated by a minimum age; it is instead, determined by physical
features.3?! The prerequisite of these features for the girl is marked by the first menstrual
period, and for the boy it is marked by physical changes such as voice breaking, and growth

of hair in the arm-pits or genital areas.3??

According to the Ministry of Gender and Child Affairs, forty-eight percent of South
Sudanese girls between the ages of fifteen and nineteen years old are married, as well as
some twelve-year-old girls. Despite South Sudan's Child Act 2008 setting the minimum age
for marriage at eighteen years of age, it is still the case that child marriage is prevalent in

the country.323

However, early marriage is part of the customs of Jieng where once a girl reaches puberty,
she is considered a woman and, consequently, many families do not hesitate to “give her
away” in marriage in exchange for cows. Furthermore, the bride wealth payment is a key
driver of child marriage in South Sudan, where families see their daughters as sources of
wealth.®?* A marriage is sealed after a man and his family negotiate and pay a bride wealth
to a woman’s family in the form of cattle and which, more recently, may include money.
Other families favour early marriage for fear that their daughters remain unmarried and get
pregnant. This is a phenomenon condemned by Jieng culture and, after which, these girls
are no longer wanted as wives or, if so, only in exchange for a few cows.3?®> This example

demonstrates that Jieng women and girls are particularly vulnerable members of society.3%6
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Critics have argued that “the laws are not transcribed allows local leaders, mostly men, to
interpret them to their liking”.3?” The judicial system of South Sudan is meant to ensure that
customary law, which comprises any oral and unrecorded laws, is applied in accordance

with statutory law. However, child marriage and other contentious practices still occur.3?®

3.4.3. Forced Marriage

Forced marriage occurs “when one or both parties (usually the bride) are married without
his or her free and full consent”.3?° It is addressed in the Article 15 of the Transitional
Constitution (The right to found a family) which states that: “no marriage shall be entered
into without the free and full consent of the man and woman intending to marry”.3%°

Nonetheless, force marriage often still takes place.

In South Sudan, early marriage is seen as a way to protect girls from sexual violence. This
is done to ensure that in the future they do not bring shame on the family by getting
pregnant out of marriage.33! The widespread practice of child marriage exacerbates South
Sudan’s manifested gender gaps in school enrolments, contributes to surging maternal
mortality rates, and violates the right of girls to be free from violence. Despite the availability
of legislation, there is a lack of protection for victims who try to resist forced marriage. A
group of women activists who are part of a project known as Girls, Not Brides, is working
hard to engage community leaders and traditional chiefs to end early and forced marriages.
Human Rights Watch has also called for the South Sudan government to clearly set the

age of eighteen as the minimum age for marriage.33?
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3.4.4. Polygamy (“Thieek Diaar Juech”)

Polygamy in any culture is marriage in which a spouse of either sex may possess a plurality
of mates at the same time. Polygamy, as applied under Jieng customary law, is the practice
of having more than one wife at one time.33 Here, each wife and her children form an
economic sub-unit with a separate kitchen, fields for food production, and cattle. Each
extended family is embedded in a sociological structure characterised by networks of wider
economic and political obligations based on kinship ties. Nonetheless, most households
are self-sufficient economic units producing their own food, housing, and other

necessities.334

Polygamy, as interpreted under Jieng customary practice, means a Jieng man has the right
to enter into marriage with one or more woman. There are no legal limitations as to how
many wives one can marry, and the only barrier is the financial status of the man. Polygamy
is widespread, especially among the sixty-four ethnic groups of South Sudan and, to some
extent, across Africa, but it is also practiced in other legal systems like sharia whether in

Africa, the Middle East, or other Islamic countries.33%

In most cases, large families are well respected among African communities.33¢ With Jieng
ethnic group and other similar groups within African communities, the term “wife” has two
essential meanings. First, it refers to a woman married to a given man (or woman). Second,

it refers to a woman married into a given extended family and denotes her positions within
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a family lineage. Thus, this type of marital social organisation is communal rather than

composed of nuclear family units.33’

In addition to marrying more than one wife or polygamy, Jieng people also practice levirate
marriage. According to the practice of levirate, should a married man die, the parents or
family of the deceased man would nominate a male within the family to continue procreating
with the widow on behalf of the deceased man. The nominated male is usually one of the
deceased man’s brothers, and the widow would still be recognised as the wife of the dead

man.338

In Jieng society, a potential husband pays a bride wealth in cattle often through a
competitive system controlled by the future father-in-law.3*° The highest bidder usually
acquires the woman, and the bride wealth is made in a series of instalments over an lengthy
period of time. Under the system of levirate marriage, if a man dies before having paid all
the bride wealth, one of his brothers acquires the widow and continues making payments
to the woman's family.®*° Thus, a woman's procreative capabilities are never “wasted”, and

she is never without a husband to care for her and her children.

While polygamous most African families do not practice levirate marriage today and it has
died out in many cultures, including a number in South Sudan,3#! Jieng and Nuer people
continue to practice polygamy especially in the western Nilotic of the Bhar EI Ghazal region.
This practice is important for the Jieng socio-economic lifestyle.3*? Until recently, there was

a proverb which stated that: ‘many wives shall bring forth many daughters who shall be
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married with great numbers of cattle’.34® Historically, polygamy has been critical to the
successful economic, political, and ethnic expansion of the Jieng within the southern Sudan

region.

Previous research has revealed that the Jieng people were not originally from the present
South Sudan; rather they migrated from the northern Sudan to their present regions within
South Sudan some centuries ago.*** The expansion of Jieng ethnic into the South Sudan
occurred over a few centuries. Historical, bride wealth within Jieng communities has been
higher than that of their neighbouring ethnic groups. Consequently, inter-marriage between
ethnic groups was not practiced due to the level of bride wealth paid. Over time, the Jieng
population increased compare to their neighbouring ethnic groups and they continue to

expand to many parts of South Sudan.

Before the division of the Sudan into two states, the Jieng was the largest single ethnic
group, and currently they continue to be the largest population group within the South
Sudan. Thus, the practice of polygamous marriage customs among the Jieng communities
were significant to their economic, political, and military power in the Sudan. When the
British colonialists arrived within the region of South Sudan, followed by Christianity through
missionaries, there were significant changes to the patterns of marriage among many other
ethnic groups. The Jieng, however, have largely continued traditional patterns of marriage

and family relations.34°
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3.4.5. Ghost Marriage (“kooc”)

“Kooc”, according to Jieng, means making a fallen object stand again or raising something
to an upright position. When a Jieng man dies before being able to marry, his parents,
siblings, or other close relatives are obliged to arrange a marriage for him in which one of
his brothers or next of kin is nominated to be the candidate for marriage as his proxy. He
would then procreate children in the name of his deceased brother or kinsman.34 The wife
in such marriages is referred to as ghost wife (“Ting Jook™). Children born to Ting-Jook
recognise their biological father as uncle knowing that their ‘real’ father is deceased and
are culturally prohibited from calling him father. Some human rights activists®*’ argue
whether ‘kooc’ could be considered as a violation of human rights particularly the rights of
women and children. This kind of marriage denies woman the right to have someone she
can call husband and instead compels her to consent to marry a deceased person through
a successor; in addition, the children also are obliged to identify themselves with their

deceased ‘father’.

3.4.6. Levirate Marriage (“lohor”)

When a Jieng man dies leaving behind his widow or widows, his parents or surviving close
relatives meet and nominate his successor who continues to procreate with her, but no
marriage ceremony takes place, nor is it necessary. It is expected that the widow continue
to be legally recognised as the wife of the deceased man, since the death of a man in Jieng

does not bring marriage to dissolution.

Death can only end the marriage when the woman in the marriage dies. A widow is

expected to be loyal to her husband’s family through the man who is cohabiting with her. A
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levirate marriage is a legal union although it is considered as cohabiting with the widow in
the name of deceased man, so any sexual intercourse outside the levirate union will be
deemed as adultery and incurs the same consequences as adultery committed by a
married couple. The critique of this practice argues that the institution of “ Lohor” is linked
to the payment of bride wealth as it dictates the freedom of a widow to move on with her

life after death of the husband.348

3.4.7. Marriages of Barren or Son-Less Women

Marriages between barren or son-less women are marriages between one barren or son-
less woman and another woman or women, and for whom male consorts are provided.34°
It is also referred to as woman-to-woman marriage and it has two categories. First, this
marriage takes place when couples fail to bear children due to the woman'’s infertility or her
husband is old or has passed away.3*° Given that in many African societies and in the
South Sudanese in particular, a woman’s traditional social obligation is to marry and
procreate, a barren woman is considered a failure and is sometimes ostracised. Through
woman-to-woman marriage, a barren woman is able to gain social prestige and her
husband’s favour, as she can opt to marry another woman and provide male
companionship in the name of her (deceased) husband or imaginary son.3®! The male
successor could be a close relative, for instance, a step-son, brother in-law, or a cousin‘s

son.

The second category is where a woman bears only female children and there is no male

to continue the family lineage. In this case, the woman will marry another woman and
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assume control over her and her offspring.3>? The wife will bear children in the name of the
imaginary son, in the event that she did not have son who passed away at birth. All the
ceremonial aspects of marriages are observed, bride wealth is paid to the girl’s father, and

all the rules of divorce in Jieng customs apply.

Furthermore, the female husband takes on a conceptual role of a male. She uses the
institution of marriage as a way of achieving social prestige and increased economic
security. The female husband usually has the same rights over the wife and her children
as a man has over his wife and children. She must financially support them and is in charge

of disciplining the children.352

Several authors have argued that woman-to-woman marriage may involve lesbianism,3%*
however, most researchers disagree with this idea. For example, Amadiume claims that
interpretations of woman-to-woman marriage as lesbhianism would be inapplicable,
shocking, and offensive to those women, since the strong bonds and support between them

do not imply lesbian sexual practices.3%

After reviewing each type of marriage, it clear that no marriage is valid without payments
of bride wealth. As a result, this section will explore in detail the concept of bride wealth

and its significance among the Jieng families in South Sudan.

3.4.8. Bride Wealth (“Hocke-Thieek”)

In Jieng cultural practice, a bride wealth which is negotiated and paid in the form of cattle

to the woman’s family by the man and his family, normally seals the marriage. It is
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considered a gift paid by the groom to the family of the bride,**® and is usually arranged
before the couple come together as husband and wife. According to Fadlalla, bride wealth
represents the compensation of services to the bride’s family and relatives for the expenses
incurred in raising her and also as a reimbursement for the costs incurred during the

marriage of the bride’s mother.3%’

The bride wealth also serves as an acknowledgement for services to be rendered by the
bride to her husband and his family, and for the children she will bear. It is believed that a
bride wealth brings stability to the marriage -in the form of economic benefits acquired by
the bride’s parents and relatives- as it is sought to supply a material symbol. This legalises
the union between a man and a woman and establishes the legitimacy of its children and

their lawful inheritance.3%8

The bride wealth price is determined by the social-economic status of the groom’s family,
and the personality, physical appearance, and temperament of the bride. It is widely
believed that girls with approachable characteristics are preferred by many candidates.
Nevertheless, the bride wealth is always followed by the marriage ceremony which starts
immediately after settlement of the bride’s price. The ceremony takes different forms and
also depends on the status of the groom’s family. It is not a requirement for marriage
validation: just a ritual to dignify the concept of marriage. The payment of cattle as bride
wealth accounts for the stability of marriage and the rarity of divorce.3>° Bride wealth is
contributed to by a wide circle of a man’s relatives and distributed among a correspondingly
large circle of relatives on the bride’s side.3° In the event of a divorce, unless the marriage

has resulted in having enough children (in which divorce may be more unlikely), bride
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wealth must be returned. This usually involves returning both the cattle which were given
in the original bride wealth, as well as any calves. Some of the cattle that was paid as bride
wealth would be needed to secure marriages of other relatives. The serious consequences
of divorce for the whole extended family means that divorce should be avoided except if
there are very compelling reasons®¢t. The court can make an order for the repayment of
bride wealth, however this can result in ongoing conflict between families.*¢? This will be

discussed in further detail in section 3.6 The Nature of Child Custody.

Bride wealth also makes separate and divorce especially difficult for women. Women who
leave a marriage often forfeit all their possessions. The requirement to return bride wealth
means that women may be forced to remain in violent marriages.3¢* A woman who leaves
her husband without obtaining a divorce faces the possibility of being accused of adultery.
Accusations of adultery can also be extended to any man with whom she subsequently has
a relationship. Adultery is an offence under South Sudan’s penal code. Punishment for
adultery include the payment of compensation, court fines, and up to two years

imprisonment. 364

As discussed, the bride wealth and how it operates among Jieng families in maintaining
the bond between the families in marriage is critical. It is also worthwhile discussing how
married women in Jieng are prohibited from having extra-marital affairs - another term for
which is “adultery”. This following section discusses how adultery is handled under Jieng

customary law.
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3.4.9. Adultery (“AKore”)

According to section 266 of The Penal Code Act 2008,%%° whoever has consensual sexual
intercourse with a man or woman who is, or who he or she has reason to believe is the
spouse of another person, commits the offence of adultery and shall be addressed in
accordance with the customs and tradition of the aggrieved party and in lieu of that and
upon conviction, shall be sentenced to imprisonment for a term not exceeding two years or
with a fine or with both.3¢ In addition to this guidance from statutory law, Jieng customary
law is very strict on adultery. Any Jieng female who is not a girl is presumed to be a married
woman and any man who commits sexual intercourse with such a woman does so at his

own risk.

There are two categories of risk. Firstly, if the man is found having sexual intercourse with
someone’s wife, he may be at risk of being killed or hurt by the husband or the male next
of kin. In this instance, Jieng customary law would presume the killer innocent in the face
of an act of self-defence or trespass. Secondly, he may face a fine of up to six head of
cattle (Akor) and, if he has no cattle to pay, then he can be punished with imprisonment or
a fine or both, in accordance with the provision of the South Sudan Penal Code Act 2008.367
However, if the sexual intercourse results in the birth of a child, then the child also belongs
to the husband of the woman who committed adultery. However, if the husband elects to

divorce his wife, then the child will return to live with the woman and her relatives.368

There is no ‘Akor’ payable if the adultery is committed for the second time by the same

person. This is where the husband and the family file a case for divorce in customary
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court.®% The adultery is exemplified by the following summary of the SPLM Court of Appeal

Case at Rumbek on 11" May 2004:

The appellant in this case had cohabited with a woman for seventeen years and had five
children with her. The woman was previously married and had one child. Her husband had
been killed fighting for the SPLA, but Jieng (Dinka) custom of widow inheritance, she was
still considered to be married to his family, and therefore her relationship with the appellant
constituted adultery. Her first husband’s brother had successfully sued for the return of the
widow and all her children, in a series of local courts, and eventually the high court in
Rumbek. The appeal court judges decided to reverse these judgements in favour of
appellant by formally nullifying the marriage with her late husband and granting the
paternity rights to her second husband for the children except the oldest child who was
considered to belong to the first husband. Their recorded justifications were somewhat
varied. One judge declared that in Jieng custom, if a wife had been left without care for two
years or more, her legal husband ‘s family could no longer claim rights over a child she
produced with another man; also the length of an adulterous relationship validated it in
terms of paternity rights. The other judge argued that in Jieng customary law the first
marriage would never be invalidated unless formally divorced with the returning bride
wealth, but that in this case the customary law should be set aside in order to consider the
best interests of the woman and her children. As recorded in the court verdicts, in any case,
Jieng customary law could have taken into account the impact of the impact of the national

duty on the family of a soldier who goes to the war-front to liberate the country.37°
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Although these Jieng judges reached the same conclusions, their contexts was divergent
with the best interests of a woman and children within the context of the statutory law which

was considered from the main customary law courts.

3.5. The Nature of Divorce (“Puoke-ruai/Thieek™)

South Sudan Jieng communities address divorce matters in accordance with their
customary law as stipulated in the transitional constitution of South Sudan.3’! Divorce
according to Jieng customary law is the dissolution or end of marriage.3’? Marriage should
be legally ended or granted by the court with the consent of all parties attached to the
marriage contract. The court process and divorce are made more difficult rather than easier

as a means of retaining family ties and relationships.3"3

Under Jieng customary law, divorce is not widely accepted and is only possible under
extreme situations. One situation is when the bride’s family is willing to repay some portion
of the bride wealth to the husband’s family when couples have children together. The
requirement of repaying bride wealth always creates tensions, especially since the bride
wealth is shared amongst the bride’s extended family.3”* Consequently, families have an
incentive to ensure that marriages remain intact. Even if girls face abuse and violence in
their marriages, they may face pressure to reconcile despite risks to their safety and
wellbeing.3”® For instance, the extended family has a stake in the marriage and will bring

pressure to bear on the couple to manage a way to resolve their differences.

371 Statistics, op.cit.

372 Fadlalla, Mohamed, '‘Customary Laws in Southern Sudan: Customary Law of Jieng and Nuer' (2009) New York:
iUniverse

373 Fadlalla, op.cit.

374 | bid

375 Twining, op.cit.

96



Continuity of the lineage through procreation is of vital importance to the Jieng and is the
most important function of marriage. Marriage is only nullified by the court and the intention
is to let everyone know that these two families and their extended families the relationship
has ended, specifically when adultery is involved.3”® In addition, the party to blame is
publicised making it difficult for him or her to remarry. It is particularly more challenging for
awoman to remarry than the man, especially when misbehaviour or adultery was the cause
of divorce.®”” A man can still marry whether in a relationship or not, however, the above-
mentioned misbehaviour is more important for women. Consequently, conflict arises in
many cases during the recovery of the bride’s wealth or property.3”® This is because the
return of cattle usually includes its offspring and any cattle sold or which has died as a
result of negligence or where death of cattle could not be proven. However, the proof of
dead cattle includes the skin, or witnesses during the death and handovers take effect

immediately after divorce.

Consequently, the major part of a dispute during the divorce is the custody of children. As
discussed early, custody of children is associated with the conceptualisation of the family
as well as payments of bride wealth by the man’s family to that of the woman. Therefore,

this section will discuss the approaches to child custody in Jieng customary law.

3.6. The Nature of Child Custody

The issue of child custody is unique, and Jieng customary law takes a patriarchal approach
to it. According to Jieng family customary law, it is the right of the husband to take full
custody of the children, unless Aruok has not yet been paid, therefore requiring the

maternal family to live with the child or children until all dues are settled.3”® Furthermore,
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the man has the right to recover some of his bride wealth or property depending on the
number of children from the marriage. In addition, he is allowed to take full custody of the

children after the settlement is completed.

Jieng customary law scrutinises the rights granted by the custom patriarchy, giving males
rights to full custody in the event of divorce.38 The maternal family, however, has the right
to be paid remedies before children are allowed to live with their paternal family. Therefore,
it could be said that Jieng customary law does not consider the position of the children or

the mother.

3.7. Human Rights under Customary Law

Most South Sudan customary law reflects the values of a patriarchal society which means
it is lacking when it comes to human rights protections of women and children. Those critics
of human rights problems are mainly focused on Jieng customary law practices which are
not reflective of all sixty-four ethnic groups in South Sudan. The foundation of Jieng society
is the strength of the family and social cohesion.38! The role of women in Jieng culture is
that of strengthening family ties through bride wealth and producing children who will
continue the family lineage. Women are thus seen as a means to an end: strengthening
society and family bonds by producing children and necessitating bride wealth. However,

they are profoundly valued for this role they play in society.38?

Domestic violence is a family issue within Jieng communities; however, women are
reluctant to report it. As a cultural norm, they are encouraged by their families and leaders

to resolve it within the family with the aim of staying in the marriage for the sake of family
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and children.®® Women are encouraged not to seek external intervention from the
authorities regarding domestic violence issues as it is considered as a family matter, and
no one is allowed to intervene unless they are invited to do so. In serious cases of domestic
violence where intervention is needed, women are encouraged to resolve the matter within
their husband’s family through elders who are next of kin.3¥* Since the Jieng culture is
patriarchal, all chiefs and leaders are male. There are no female chiefs in customary courts

and women’s voices are poorly represented throughout the Jieng communities.38°

South Sudan has commenced building a modern judicial system. However, while
customary law is somewhat different to statutory law and does not form a country wide
legal system, it is a very important part of South Sudan and its culture, along with the justice
system. It is argued that ‘judicial and legal policy continues to undermine and ignore the
pre-existing, organic judiciaries while neglecting to consider the role customary law and
courts are already playing.® Customary law in South Sudan survived decades of war,
several changes in government and the statutory law legal system, as well as hundreds of
years of culture. It is a system that is deeply embedded into the country and its people and
a system that must be recognised and accepted as part of the legal system. However, it is
also a system that is not formally recorded nor collectively adopted by all ethnic groups,
and a system that favours men as head of household and families.3¢” However, the practice
of child marriage as early discussed in this chapter may be contrary to international human
rights instruments. It is arguably, local communities in South Sudan will often still perceive
universal human rights standards as external imposition and threat to South Sudanese
identity where they clash with customary practices. In many areas, customary law system

is at odds with international human rights standards, especially where it takes on criminal
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justice matters.3®® Customary law system focus on restorative justice which often save
perpetrators of less serious crimes from the inhumane reality of state current penitentiary
system or corporal punishment. On contrary it can result in impunity for serious offenses,
in particular sexual violence. For instance, rape cases the customary law authorities will
often focus on arranging some kind of compensation and reconciliation agreement between
families. Generally, the gap between international human rights and customary law is
mostly common with regard to the position of women.38° Majority of South Sudanese ethnic
groups are generally patrilineal, polygamous and patriarchal in their social structure. Every
leading and importance aspects are attached to a man passing on his name to a large
number of children.2?® Moreover, in the event of divorce, custody of children is granted to
the man unless enough bride wealth was not paid at the initial marriage. Additionally, many
ethnic group practice levirate marriage; which mean in case of death of the husband,

another male next of kin from patrilineal line will inherit the wife.

3.8. The Rights of the Child

The UN Convention on the Rights of the Child (CRC) was ratified by Sudan in August 1990.
This occurred before South Sudan’s succession although the nation acknowledges its
obligations under the CRC. The CRC clearly states that every state must take appropriate
measure to ensure that ‘all actions regarding children, whether assumed by the public or
private social welfare institutions, courts of law, administrative authorities or legislative

bodies, the best interest of the child be the primary consideration.’3%!
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Customary laws involving children often violate international conventions and charters to
which South Sudan is signatory.3?2 The tensions between the application of universal rights
to protect children and local customs which may cause children harm are most clearly
demonstrated in the example of child marriage. The African Charter on the Rights and
Welfare of the Child (1990) urges states to outlaw child marriage and to implement
legislation establishing the minimum age of marriage at eighteen years.3®® Similarly, the
CRC also obligates states to adopt a minimum-age-of marriage law.3%* In South Sudan, the

Child Act (2008) has set the minimum age of marriage to eighteen years.

Despite this, child marriage continues to be commonplace and to have community support.
For instance, in 2019, UNICEF estimated that over forty percent of girls in South Sudan
were married before they reached eighteen years.® In 2011, Judge Raimondo sentenced
over sixty young men in Lake State, South Sudan, for impregnating girls under the age of
eighteen years old.3%¢ However, the state is predominantly inhabited by Jieng ethnic groups
who mostly rely on their customary law for family matters. This decision was so
controversial that it led to the dismissal of the judge by the government by public demand
who stated that he failed to incorporate the role of customary law.2% This example
illustrates the gap between the statutory laws and customary law where in most cases

customary law would prevail over the state law.

Child marriage is clearly a violation of children’s rights. It disregards the child’s freewill and

removes the child from her family without her consent. It also entrenches a pattern whereby

392 Mark Canavera et al, "*And then they left’: challenges to child protection systems strengthening in South Sudan'
(2016) 30(5) Children & Society 356

3%3'Dejo Olowu, 'Protecting children's rights in Africa: a critique of the African Charter on the Rights and Welfare of
the Child' (2002) 10 Int'l J. Child. Rts. 127

3% Losoncz, op.cit.

3% UNICEF, ‘World Children’s Day’ South Sudanese Children Calls for an End to Child Marriage’ (20 November
2019).

3% Sudantribune, High Court Judge to Lose Seat over Pregrancy Sentencing

397 I bid.

101



girls and women are disempowered in other aspects of their lives. Child marriage can also
resultin a female child being denied the education that her brothers would most likely attain.
For a child bride, it is likely that she will give birth before her body is fully developed.3®® This
is not only harmful to her health and increases her chance of maternal mortality, but it also

increases the likelihood that her child will also suffer from health problems.3%

The issue of female children not receiving an adequate education compared to male
children occurs more generally. Boys are more likely to receive an education while girls
remain within the domestic household.*® |t is assumed in South Sudan society that a young
girl will eventually grow up to be a wife and mother and that, therefore, a formal education
iS unnecessary. It is considered more important for the wellbeing of the family and her
future that she remain at home, assist her mother with the younger children, and fetch

drinking water and firewood a distance away from home.*%!

This practice of keeping girls home arguably violates the CRC by denying a child the right
to education based on gender. However, it has been argued that families, who live in
extreme poverty, are dependent on their daughter’s labour and that the bride wealth that
the family receives in exchange for her marriage is an essential resource. Therefore,
adhering to CRC has the potential to cause greater disadvantage to the child and her
family.#%2 Child marriage is most prevalent in very poor communities where families do not
have the resources to invest in alternative options for girls, largely seen as an economic

burden to the family.403
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The failure to extend legal protection to children in South Sudan is largely an outcome of
the tension between respecting customary practices and the application of universal
conceptions of human rights intended to protect children from harm. An extreme cultural
relativist position would argue that local customs and culture are the sole source of norms,
values and moral positions, and that the law needs to protect local customs regardless of
their outcomes. While “the practice of cultural relativity was developed by anthropologists
as a means of understanding another’s culture or belief systems in an objective manner
and without assuming that one is more acceptable than the other”,*%* it is argued that
human rights violations are being progressed in the name of culture diversity. On the other
hand, an extreme Universalist position would hold that context is not relevant, and that the
law must protect fundamental human rights regardless of community views and local
customary practice.*% Universal human rights have been critiqued for privileging Western
norms and for failing to consider the immense diversities that exist in the world.*°¢ Universal
human rights can also be seen to be a luxury that people living in poverty cannot always
afford. As demonstrated in the example of child marriage, what constitutes human rights

violations amongst one group of people might be necessary for the survival of another.

Arguably, the transitional constitution and The Child Act (2008) have attempted to find a
middle ground between cultural relativism and universalism by privileging the best interests
of the child. However, Alston and Gilmour-Walsh argue that ‘it is impossible to define a
child’s best interest under a set of universal guidelines.*” What is in the child’s best

interests can differ according to who is making the determination.4%®
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According to Eekelaar, ‘the best placed person to determine the child’s best interest is the
child’.4%° He claims that a “child exposed to a wide range of influences as the child develops,
it is encouraged to draw on these influences in such a way that the child itself contributed
to the outcome”.#1? Eekelaar’s argument of dynamic self-determinism, however, has faced
criticism that a child is not necessarily capable of deciding their own self-interests.*!!
Eekelaar believes, however, that so long as the child possesses rationality and a
foundation from where he or she can derive basic wisdoms, then they should be able to
make decisions about their own lives.*'? The goal of self-determinism, according to
Eekelaar, is to "ensure that the child develops into adult with the ‘maximum opportunities
to form and pursue life goals which reflect as closely as possible an autonomous choice.”13
Therefore, rather than have an international body or state determine the best interests of
the child, Eekelaar believes that the child, with adequate competency, is capable of

determining her/his own best interest.

Eekelaar’'s position contains a number of concepts that do not fit well within a South
Sudanese context. Concepts such as rationality and autonomous individuality reflect
Western values, which do not fit easily within the non-Western practices of the child being
embedded within community relations.*'4 The rights of women and children, which are
often essential to their wellbeing, are not always recognised by some members of the

society.*®® It is frequently claimed that international laws which are intended to protect the
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rights of an individual, only follow the Western cultural values and did not to recognise

cultural diversity.416

Cultural and religious practices are occasionally based on rituals that violate human rights
treaties.*!’ For instance; some practices may allow a child to be left in the care of the father
in the event of divorce even though the best interests of the child may be to leave the child
in the care of the mother.#*® This may mean that the court’s decision over who should care

for the child may clash with social obligations and religious norms.

Alston and Gilmour-Walsh argue that the principle of the best interest of the child is
ambiguous and open to interpretation. They warn that it is impossible to apply the same
guidelines to different cases, and that the application of best interests of the child is unlikely
to be universal. Depending of the cultural and religious context, traditional customs may be
seen to be in the best interests of the child, whereas in another community the physical

and emotional well-being of the child may be more important.*1°

In South Sudan, child marriage is seen by many to be harmful to the health and emotional
wellbeing of the child. However, many South Sudanese people would argue that child
marriage is an opportunity for the girl-child to take up some responsibility and to become
independence.*?° Therefore, it could be argued that marriage is the best interest of the child
among the Jieng ethnic group. On the other hand, in case of Eekelaar’s self-determinism,
a child who chooses to reject traditional practices that he or she might find to be
unacceptable could equally face exclusion in a society when conformity and submission to

one’s elder is demanded.
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3.8.1. Women’s Rights

South Sudan’s Bill of Rights recognises the rights of the women as equal to those of men.*%!
However, in practice women are frequently exposed to gender discrimination that is
supported by customary law which often supersedes civil and criminal law. One of the main
impediments to gender equality is the lack of education for women. Figures from 2013 show
that over ninety percent of women in South Sudan are illiterate, and this limits women’s
opportunities and ability to engage in decision-making.*??> While legislation now exists
which places a greater emphasis on the rights of women, it is the customs and traditions
that are upheld by society that enforce their marginalisation.*?® Therefore, it remains a
strong argument that customary law must be addressed in an effort to recognise the rights
of women under the international treaties on human rights and as a moral obligation to

women as human beings.*?*

Many attempts have been made at different levels, including by the women of South
Sudanese themselves, to gain acknowledgement of their rights and those of all the women
and girls in South Sudan. According to Harris-Short, the state may expel harmful traditional
practices in an effort to modernise and better assimilate with the West.#?> For example, the
practice of Female Genital Mutilation (FGM) is outlawed by the state in several African
countries. However, efforts to change customs in order gain support from the West are
unlikely to gain community support. The practice of FGM was officially outlawed across the

whole of the Sudan in 1925, and yet in the north Sudan it continues to be practiced primarily
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among the Muslims and in rural societies.*?® Furthermore, both criminal and civil laws have
been modified to respect the rights of the people. These laws are not always accepted, and
some people within those communities claim that their laws are overly influenced by
Western laws and values. Consequently, many people rely on their customary laws as the
only relevant form of law.#?” The effectiveness of law is always dependent on people’s
attitudes toward a particular practice, for example, many people accept the practice of FGM
though it is illegal, and it is unlikely for anyone in the community to seek legal action from
the state. Therefore, the elimination of customary practices that are harmful to some
members of society cannot only be the responsibility of state, it requires collective efforts

from both the state and the members of the society.*?®

Harris-Short also argues that the definition of human rights as reflected in the conventions
are not essentially Western customs.*?° The drafting of the Human Rights Convention was
primarily led by the Western countries, and some of the countries involved in drawing up
the Convention do not consider the economic, social, and cultural rights to be essential
rights or entitements.*3° For example, the International Covenant on Civil and Political
Rights was signed and ratified by the US. However, The US has declined to sign and ratify
the International Covenant on Economic, Social, and Cultural Rights, arguing that human
beings are not naturally entitled to such rights.#3! Harris-Short further argues that people

do not adhere to some laws in some countries, simply because they feel their natural rights
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are being violated. This suggests that there cannot be universal rights that transcend

cultures.*3?

With challenges that are facing women in South Sudan, women have been active in
protesting against customary law practices that support gender inequality. Women in South
Sudan have protested against girls being denied an education based on gender, and being
forced into marriage.*®® If the concept of women'’s rights was limited to the West and did
not transcend cultural boundaries, then women in many developing countries and states
where they are considered second class citizens would accept their roles rather than
demand recognition of rights.#3 The next section looks at the practice of customary law

outside South Sudan in the refugee camps in neighbouring countries.

3.9. Practice of Customary Law in Refugee Camps and Australia

Despite over half a century of civil war in South Sudan during which physical and
bureaucratic infrastructures have collapsed, the practices of customary marriage have
survived particularly among South Sudanese Jieng communities throughout their journey
of displacement to refugee camps and resettlement in neighbouring countries.**> While in
neighbouring countries of Ethiopia, Kenya, and Uganda, South Sudanese refugees were
living in refugee camps and were not subjected to local laws addressing their family-related
issues like marriage, divorce and child custody. Customary courts were established to
litigate family disputes related to marriage, divorce, child custody and many other cultural

conflicts without the interference of the host country jurisdiction.36
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In the early 1990s with the help of the United Nations High Commission for Refugees
(UNHCR), many South Sudanese were resettled in western countries mainly the United
States, Canada, Norway, and Australia. Consequently, these countries’ resettlement
policies granted refugees permanent residency with the aims to integrate and become
equal citizens of the host country after a certain period of time.**” In Australia the South
Sudanese and Jieng in particular were understandably keen to hold onto their own
customary practice and were reluctant to adapt to the laws of their new community. For
instance, polygamy, arranged/forced, levirate, and ghost marriages continue to exist and
pose potential clashes in Australia, as these practices are neither recognised nor

allowed.438

Jieng girls and women are relatively powerless to determine their personal life including
their choice of husband, which becomes a decision made by other members of her
family.*3° If a woman refuses to marry the person their family has chosen, it is common for
families to send her to jail until she changes her mind. This is not the case in Australia
where marriage is not viewed as a binding agreement between the families; the decision
to marry is within the sphere of the husband and wife. Furthermore, the use of bride wealth
is not part of Australian custom. It is common practice that legal systems at all levels
continue to rely on the interpretation of traditions and customary laws. This is especially
the case in personal law, as customary law is recognised in the South Sudan transitional
constitution.**® Moreover, Jieng customary laws have mediators, leaders of formal and
informal laws who come in various forms throughout South Sudan, depending on ethnic,

religious and political factors.#4! Judicial courts are provided for both statute and customary
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law, while informal community practices also rely upon local chiefs known as “Bany-
Alathith” (BA), to resolve disputes between community members. The judiciary relies
greatly on popular justice for solving disputes through methods of reconciliation and the
application of tradition.**? Customary laws generally consist of non-state law systems that
are usually based on local custom, traditional or tribal systems of justice. Nevertheless, the
majority of Jieng marriages and family practices here in Australia clash with Australian

family law.443

The concept of customary law is defined by Woodman as a set of customs and rules that
reflect a certain community’s beliefs, habits and values, also referred to as a mirror of
accepted usage.** Given this definition, the clashes of South Sudanese Jieng customary
law with Australian family law have been experienced widely among the Jieng community
in Australia. Jieng customary law aims to create and reinforce a peaceful society, as

criminal and family issues are dealt with under the same body of law.44°

Most Sudanese Australians are former refugees. As such, they experience social
disadvantage and discrimination in their new homeland.**® Research has shown that
discrimination has a negative impact upon the health, economic success, education
attainment of South Sudanese Australians their relations with state authorities, most
notably the criminal justice system. In addition, South Sudanese Australians who have
faced discrimination are less likely to feel that they belong in Australia, and discrimination

has negative impacts on well-being, mental health, civic participation, and social
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conduct.**” A recent report of the Australian Human Rights Commission indicates that
negative media representations of South Sudanese people also contribute to these

negative outcomes.*4®

3.10. Customary Law during Civil Wars

The history of colonial rule in Sudan, ethnic conflict, and the struggle for identity greatly
influences both customary laws and the desire to uphold such traditions.*° Before the
independence of Sudan from Colonial rule, Egypt was the dominant force in northern
Sudan which has a predominantly Arab and Muslim population. Britain controlled the
Southern part of the Sudan comprising a diverse ethnic African majority and a high

proportion of Christians.*>°

As previous discussed, the beginning of the first stage of civil war in the Sudan started in
1955.4%1 British-Egyptian divided the Sudan into two parts, north and South Sudan,
attempting to barricade the south to maintain traditional African culture.*>? The creation of
an independent government in the north to rule both the north and south sparked clashes
that spiralled into a decade of bloody warfare. The Addis Ababa Peace Agreement signed
in 1972 created an interval from conflict, however, clashes resumed in 1983 at the
implementation of Sharia (Islamic law) across the country, imposing Islam rule over the
largely Christian and ethnic African populations igniting what has become known as the

second civil war in the Sudan. This second civil war was fought by the Sudan People’s
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Liberation Army (SPLA) and its political wing the Sudan People’s Liberation Movement
(SPLM) against the Khartoum government with goal of creating a new secular Sudan where

religion is separated from the state.*>3

While in their liberated and other marginalised areas in South Sudan, SPLM leaders
confirmed in recent times that one of the key changes they were fighting for during the civil
war was the right to practice customary laws, beliefs and traditions without coercion or
undue interference from external parties.*>* Despite over four decode of civil war, during
which political and legal system have collapsed, customary law has survived. It has been
the only source of social order and stability in South Sudan.**®> During the years of civil war
in the SPLA/SPLM liberated areas, customary law was the only important mechanism and
factor that was not affected by the war and was effectively utilise in bringing justice among
the people in Southern Sudan then. In spite of this, customary law institutions were
undermined regularly by the actions of SPLA commanders during the most recent periods
of fighting. An example of this was the implementation of military tribunals to usurp
customary courts throughout the civil war.*®® Even if this was in fact necessary, an

unavoidable after-effect would be a significant weakening of traditional systems.

On the other hand, the genuineness of appeals for cultural sovereignty to be respected is
confirmed by the fact that customary laws were recognised and given a legitimate central
role in Southern Sudanese jurisprudence in the SPLM's statutory reforms of 2003. Earlier
wartime actions on the part of the SPLM also confirmed the existence of an anticipated
formalised role for customary law in South Sudan. One such example was the SPLMIA

New Cush Civil Authority Conference in 1996 which resulted in significant restoration of
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customary law and justice through a formally recognised role for chiefs within the SPLM

hierarchy and processes.**’

The clash of military and customary laws also has a social interface exemplified by such
events in the late 1990s when a local tribal youth was murdered by a SPLA soldier.**8 The
SPLA Commander had the murderer executed for his action. However, for the youth's
family, this was irrelevant and their demands for traditional remedying of the wrong by way
of blood compensation payment in the form of cattle led to sporadic and increasing violence
between them and the SPLA.#*° This brings us to the next section which examines legal

consciousness and how it relates to South Sudanese former refugees in Australia.

3.11. Legal Consciousness

Legal consciousness refers to the way people think about law and understand how legal
rules and regulations affect their daily lives. Although law may not always directly influence
peoples’ lives or decisions, the previous chapters have shown how everyday problems
between couples can be connected to, or result in, problems with the law.#%° According to
Nielson, the ‘ideas about law, both conscious and unconscious, shape how people make
sense of such interactions, what types of speech they consider problematic, and what
remedies or responses they believe are possible.”#¢' Furthermore, legal consciousness
also refers to what people do not think about the law and the presumptions they have about

the law that sometimes get taken for granted.462
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It is within legal consciousness research that the response to participants’ problems can
be situated. Legal consciousness research seeks to examine the role of law in constructing
understandings, affecting actions, and shaping various aspects of social life.#%3 The
emphasis is on a subjective experience of law, rather than law and its effects on society.*64
Ethnographic studies of legal consciousness demonstrate that people interpret and
respond to events in different, culturally specific ways. As Silbey argues, the issues that
might give rise to disputes and legal claims are described as cultural events, evolving within
a framework of rules about what is the normal or moral way to act, what kind of wrongs

warrant action, and what kinds of remedies are acceptable and appropriate.45°

On the other hand, Von Benda-Beckmann and Griffiths*6® argue that migrants take their
law to the new country of domicile. That is, the customary or religious law of their place of
origin, but to some extent their national law as well, do not lose their relevance for migrants
after they arrive in their adopted country.*¢” These laws are usually seen as opposing the
law of the receiving national state, creating a host of problems for politicians, lawyers, and

migrants.468

When examining legal consciousness, Ewick and Silbey locate people as either before the
law, with the law, or against the law. These categories are used as a cultural paradigm
from which people’s understandings of law are constructed.*®® People ‘before the law’ view
the law as a distinctive, authoritative, and formal hierarchical system that is separate and
superior to everyday social life. People ‘with the law’ view the law as a system of rules that

are part of everyday life, and that can be changed and manipulated to benefit them if the
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game is played correctly. Finally, people ‘against the law’ view the law as opposed to their
interests, often finding themselves up against the law, wanting to resist or fight it.*’° These
positions influence the way people understand and respond to legal problems. For
example, a person who is ‘with the law’ is more likely to seek legal assistance than a person

‘before the law’, as they feel more empowered and connected to it.4"*

The response to some groups of parents’ concerns, particularly on how parenting issues
were handled by the court, resulted in the introduction of mandatory pre-filing of family
dispute resolution in 2006, that empathies on shared parenting responsibilities and created
family dispute resolution through family relationship centres. The literature in both chapters
two and three indicated that South Sudanese handle family law disputes in accordance
with their customary law and that, in Australia, they face challenges in trying to reconcile
the two legal systems. The next chapter analyses and discusses family dispute resolution,

and how it is accessible or not to south Sudanese Jieng families in Australia.

3.12. Conclusion

This chapter has provided an overview of customary law in South Sudan, particularly how
disputes related to marriage, divorce, and care arrangements for the children are resolved
among Jieng communities. The chapter has discussed and defined what customary law is,
and examined the extent of the pluralistic legal system in South Sudan. It has described
how customary law co-operates alongside the statutory laws among the diverse sixty-four
ethnic groups where each has an individual and distinct body of functioning customary law.
It is clear in the discussion that ninety percent of cases including some criminal offences

are resolved through customary law courts.
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The chapter outlined the judiciary structure and the operations of customary and statutory
courts in the country and highlighted the importance of a communal approach in resolving
disputes within the families, clans, and throughout the hierarchy of various customary
courts from bottom to the top. It further explored the concept of family and how that
influences the resolution of disputes related to marriage, divorce and child custody as
practiced among Jieng communities. It was argued that Jieng customary law maintains
practices which are not being followed in other cultures outside South Sudan. For instance,
polygamy, arranged/forced, levirate, and ghost marriages are not commonly practiced and
may clash with the legal systems of other countries like Australia where Jieng communities
have settled in the last few years. However, the definition of marriage and its validity were

classified into three different categories in Jieng custom.

It was noted that in Jieng customary law, marriage was the agreement between two families
and their relatives. Therefore, it can be concluded that South Sudanese Jieng communities
are likely to continue to utilise their traditional marriage practices by resolving their marriage
and other related disputes within their communities wherever they reside outside South

Sudan and including in Australia.*"

It is clear through the discussion that divorce under customary law is made difficult as it
does require the consensus of the both families because marriage is an agreement
between two families and not between individual couples. Furthermore, child custody was
discussed from the Jieng communities prospective and it was evident that children are
traditionally affiliated to their paternal parents and can be taken after divorce once all

‘Hocke Thieek’ or “Aruok” are paid.
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Finally, this chapter examined and critiqued the role of international human rights
instruments under customary law in South Sudan. It argued that the rights of women and
children are and continue to be violated despite the relevant legislations in place. The
chapter also addressed legal consciousness with South Sudanese former refugees and
concluded that most refugees including the South Sudanese struggle to understand the
Australian legal system and may be underrepresented within the family law sector which is

discussed in the next chapter.
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CHAPTER 4: FAMILY LAW IN AUSTRALIA

4.1. Introduction

Australia has approximately over 30,000 former refugees from South Sudan, and the
number continues to grow.*2 This massive resettlement was due to over half a century of
civil war, during which massive displacement occurred inside South Sudan and to refugee
camps in the neighbouring countries. Consequently, many South Sudanese people were
further resettled in different and distant countries such as Australia, USA and Canada. In
their adopted countries, they became exposed to different cultures, customs, and formal
legal systems, which were significantly different from the customary law with which they
were more familiar. As explained in Chapter Two, family law disputes in South Sudan are
traditionally resolved within families or the community and have relied on customary legal

practices,*’4 rather than by government statutory authorities.

In Chapters Two and Three, the thesis provided an overview of customary law in South
Sudan, in particular, through examining how Jieng communities resolve family customary
law disputes. It also offers a brief discussion on the evolution of Jieng custom and cultures
in the refugee camps and in their adopted countries like Australia. This discussion is crucial
to examine the changes that Jieng customs and culture have undergone in South Sudan.
This provides an essential context to this chapter which examines the legal consciousness
of Jieng families in Australia, especially those who continue to apply customary law and

may come into conflict with the formal family law system.
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Thus, this chapter provides a brief account of Australian family law and its progression from
its English heritage to its application in contemporary multicultural Australia. The chapter
will give a historical narrative of the major changes to family law in Australia and offer a
brief overview on the progress toward the rights of the child and the recognition of non-
traditional families. It focuses on the ways in which family disputes are resolved. It then
examines the published research on the experiences, challenges and opportunities
encountered by South Sudanese former refugees in relation to the resolution of family
disputes within the family law system in Australia. To do this, this chapter will examine how

Australian law operates or does not operate within the context of legal pluralism.

While this chapter provides essential background to the following chapters which present
original empirical analysis of the experiences of Jieng former refugees living in Australia, it
also provides a significant contribution in its own right. There have been many amendments
to the Family Law Act 1975, including recent changes which recognised same sex
marriage. However, little attention has been paid to the existence of legal pluralism within
Australia, including the way in which refugee, migrant and Indigenous social groups need

to interact with both formal and customary legal systems.

4.2. History of Major Family Law Changes in Relation to Marriage,

Divorce, and Co-Parenting

Australian family law owes much to its English colonial heritage.*’®> The family has for many
years been regarded as one of the foundations of English society. In Australia, family
means different things to different people. Many people in Australia perceive the modern
family as being the nuclear family; that is, formed by a man and a woman living together

and bringing into the world and rearing one or more children to adolescence or
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adulthood.*’® Traditionally, the family unit was based on marriage, and so family law has
largely developed to protect the traditional nuclear family unit and the institute of

marriage.*’’

On the other hand, Aboriginal and many other cultural groups regard the family unit as
comprising an extended group of people who are related through marriage, blood, or
adoption. Individuals within the extended family are involved with one another in their
designated roles of husband, wife, father, mother, son, daughter, brother, sister, uncle,
aunt, cousin, grandparent, and create and maintain a common sub-culture.*’® The
distinction between the nuclear and extended family units come with diverse views and

values in relation to legal expectations.

Australia family law neither defines the family, nor gives the “family” a special legal status.
The law focuses on the individual member of the family and their respective rights and
obligations.#’® Australian family law exalts the values of individual freedom over obligations
to family and community. However, despite the lack of the definition of the word “family”,
the law largely assumes the nuclear family as the focus of its consideration. However, the
majority of ethnic minorities within Australian society emphasise the importance of
collective values.*® Therefore, marriages, divorce, and care of the children after separation

are not merely alliances of individuals.

476 Eithne Mills and Marlene, Family law (Chatswood, N.S.W. : LexisNexis Butterworths, 2012)

417 I bid

478 Khawaja and Milner, op.cit.

479 patrick Parkinson and Patrick Parkinson, Australian family law in context : commentary and materials (Pyrmont,
N.S.W. : Thomson Reuters Professional Australia, 2012)

480 Malcolm Voyce and Adam Possamai, 'Legal Pluralism, Family Personal Laws, and the Rejection of Shari‘a in
Australia: A Case of Multiple or “Clashing” Modernities?' (2011) 7(4) Democracy and Security 338

120



4.2.1. Marriage and Divorce in Colonial Australia and after the 1900s

In 1788, the British Empire established Australia as a penal colony.*®* When convicts
arrived in Australia soon after, there were not many husbands and wives who were able to
follow their spouse from the United Kingdom to Australia.*®? Proper records were not
regularly kept, which meant that the original details of convicts’ marriages were usually not
accessible. Consequently, convicts who came to Australia without their spouses often
entered into another marriage.*®® Many early settlers avoided formal marriage and only

lived together.

Generally, divorce was not available and rarely accessible to women in England until 1857,
except through an Act of Parliament.*3* This was to protect a man’s lands and titles for his
inheritors. This double standard meant that women were seen as the property of men. If a
wife committed one single act of adultery, then the husband could apply for a divorce.*8®
Wives could only apply for divorce if her husband committed adultery with aggravating

circumstances such as desertion, cruelty, sodomy or bestiality, bigamy or incest.*8¢

Australia and other British colonies were able to enact their own legislation after the British
Parliament passed the English Divorce Act, in 1857. The Tasmanian Legislative Council
introduced a Divorce Act in 1858, although it was opposed on the grounds of immorality. A
subsequent attempt in 1860 was successful, and consequently the focus of family law

shifted away from protecting the rights of men, towards protecting wives and children of
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husbands who had deserted their family.*®” This shift is also evident in subsequent

legislation.

Australia gained its independence in 1901. From 1901 until 1959, marriage and divorce
was regulated by the states. The implementation of the Matrimonial Causes Act (1959) and
the Commonwealth Marriage Act (1961) bought marriage and divorce under federal

jurisdiction.88

The Matrimonial Causes Act 1959 introduced “fault-based divorce”. For a spouse to obtain
a divorce they needed to prove marital fault. The Act listed reasons for divorce; the most
common being adultery, drunkenness, desertion, habitual, imprisonment and insanity.*° A
private detective or a solicitor were hired to gather evidence to prove marital fault, which
made the process of applying for a divorce costly and slow. Couples also needed to be
separated for at last five years before they had grounds to apply for a divorce. In addition,
except with leave of the court, a spouse could not apply for a divorce unless the couple
had been married for at least three years. During this era, family law also mostly protected
the rights of men and took little consideration of women and children, as they were largely

conceived of as property. This continued until 1975 when no-fault divorce was introduced.

In 1975, the Family Law Act was enacted by the Australian Government and is arguably
the most significant change in family law in Australia. It dramatically shifted gender relations
and enabled much more recognition of women’s rights. Its most significant impact was to
introduce no-fault divorce.*®° In a no-fault divorce, it is not necessary for a husband or wife
to prove that the other spouse did something wrong in order to obtain a divorce.*%! One

spouse must simply show that their relationship has suffered an irreconcilable
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breakdown.*%? The Family Law Act (1975) also reduced the amount of time a divorce came
into effect from three months to one month. This resulted in a large number of divorces

recorded in 1976.493

4.2.2. The Rise of Children’s Rights

In 1983, the Family Law Amendment Act 1983 was amended in an effort to reduce the
formal and antagonistic nature of family law disputes by clarifying the concepts of “custody”
and “guardianship of children”.#%* The goal of this change was to remove the idea that a
spouse had to “win” a family law case. Consequently, children were no longer seen as
property and their rights started to come to the fore. The rights of the child became an even
stronger force within family law in 1990, when Australia signed the UN Convention on the
Rights of the Child (UNCROC). This continued Australia’s shift towards protecting children

and resulted in the Family Law Reform Act (1995).4%°

The Family Law Reform Act 1995 changed the language of the act to reflect a significant
shift towards a perception of children as independent beings, not owned by parents but for
whom parents had responsibility. Any consideration of ‘custody’ was now inappropriate,
irrelevant, and incorrect at law.*°¢ The language of 'custody’ was changed to 'residence’,
and ’'access’ to contact.” However, the change was intended to support deeper social
change. The Act focused on the duties and responsibilities of parents rather than parental
rights. It also implied that both parents had the same legal parental responsibilities for their

children.*¥” The Act also stressed after separation or divorce that the best interests of the
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child usually involved the presence of both parents in the child’s life. To this end, the Act
introduced “shared parental responsibility” which recognised that parents have a joint duty
to care for a child and that parenting should be co-operative.*®® More changes were also
introduced to increase a child’s rights and protection from violence, with the focus shifting

even further towards the child’s best interest.4%

In 1996, there was a clear move away from litigation towards alternative dispute resolution
and mediation. This change followed increasing concern about the cost of lengthy family
law court cases. Separating parents were supported to reach agreements outside of the
courts, and the introduction of simplified procedures were found to reduce the
psychological and emotional effects of divorce, resulting in better decisions especially for
children. In the early 2000s, there was a move to reduce delays for separating parents to
access services to support early resolution of family law cases without the need to go to

court, and to also allow families to attend voluntary counselling.5%°

This shift towards the use of mediation and other forms of Alternative Dispute Resolution
(ADR) has continued and included the opening of Family Relationship Centres in 2006.
Couples were now required to attend compulsory mediation before they made any
application to the court regarding children.>° Other changes also came about in 2006. The
Family Law Act previously only covered situations concerning children born or adopted into
a marriage. It was only in 2006, that The Family Law Act was changed so that the
Commonwealth was able to handle circumstances related to children born outside of the

marriage.®°? In 2009, the Australia Government included all de facto couples (including
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same sex couples) under the Family Law Act.®%3 This granted de facto and same-sex
couples the same property rights as married couples. It also meant that unmarried parents
had the same parental responsibilities and duties and could seek the same orders for
residence and contact as married parents. Clearly, marriage and divorce have changed
significantly since colonial days. Even today, there is a push towards equity for all types of

family units, regardless of its composition.5%4

4.3. Family Dispute Resolution (FDR)

This section briefly discussed family dispute resolution and how Jieng families accessed
or did not access services to resolve family law problems currently faced in Australia.
Australia is one of the world’s leaders in establishing family dispute resolution in a usable
and affordable way. It has been practiced in Australia since the 1980s, with a statutory

basis for it provided in 1991.

Since July 2006, the Family law Amendment (Shared Parental Responsibility) Act 2006
amended the Family Law Act to execute a number of important changes aimed to shift the
way disputes over the care of children are resolved. Consequently, it became a
requirement for the parties to attempt family dispute resolution before applying for a
parenting order, with certain exceptions,® a legal presumption of equal shared parental
responsibility and, where an order is made for equal shared parental responsibility,

consideration of equal parenting time or substantial and significant time with both
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parents.®% The resumption does not apply where there are reasonable grounds to believe

there has been family violence or child abuse.%”

Family dispute resolution (FDR) is a form of family mediation that aims to help separated
parents manage and resolve disagreements about their children's care.5° Some of family
dispute resolution processes include facilitation, mediation, conciliation and negotiation.
These process are conducted by an accredited independent practitioner or practitioners to
help families affected or about to be affected, by separation or divorce, to resolve their
disputes with one another.5% Since the introduction of mandatory pre-filing family dispute
resolution in 2006,%1° people are not able to file a court application to resolve a parenting
dispute regarding their children unless they have first made a genuine effort at FDR, with
some exceptions.>'! FDR practitioners are required to advise disputing parents that any
agreement they reach should be in their children's best interests and to encourage them to
consider a range of shared parenting options. Australian FDR is premised on the
assumption that parents are best placed to make decisions about their children,>? and so
affirms parental self-determination, whilst also facilitating a child focus in process and
outcomes, with FDR practitioners often assuming an advocacy role in relation to children's

interests.

Available data indicate that families from minority cultural backgrounds do not use FDR at
a rate proportionate to their representation in the community.52 A number of reviews have

concluded that the family law system does not meet the needs of people from culturally
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and linguistically diverse (CALD) backgrounds, and that a range of personal and systemic
factors limit the ability of people from minority cultural backgrounds to access family law
services.>* In addition, people born in a country where a language other than English is
spoken are less likely to recognise family problems as legal issues and, thus, less likely to
seek assistance from professionals to address them.5!® It is important to understand the
needs of separating families, including children, from CALD and faith backgrounds so that
processes are developed to facilitate access to family mediation and to support minority

parents to make informed decisions in mediation that are in their children's best interests.

While the proportion of separated couples from minority cultural contexts involved in family
mediation is disproportionately small,>'® many have no choice but to participate in FDR.
Children of these couples generally have no direct involvement in FDR at all, but it is their
futures that are decided in such mediations.>'’ The relationship between the parties and
with the mediator will often be unequal, but unless the mediator recognises the possible
effects of the parties' minority backgrounds on their capacity to access to FDR, on the
dynamics of the mediation and the negotiations between the parties, and particularly on

their absent children, these inequalities may be exacerbated.

As previously stated, research suggests that involvement of family law with culturally
diverse populations is proportionally over-represented in litigated disputes concerning
children, but under-represented with family mediation.5* This under-representation in help
seeking, could suggest lack of trust, fear, knowledge and understanding of the Australian

family legal system. On the other hand, some literature suggests that, minorities such as
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Indigenous, CALD and religious groups may be trying to resolve family disputes outside
the court which brings us to the next section: the examination of legal pluralism, its
recommendation in the past, and the lack of action taken by the federal government to

address it.

4.4. Legal Pluralism

This section addresses legal pluralism and the fact that it is not been recognised in the
Australian legal system. Legal pluralism is the system of law that allows for more than one
legal system to operate simultaneously within one jurisdiction.>'® The expression of legal
pluralism conceives that separate personal law may operate in the area of family law.
Historically, legal pluralism has expanded from a concept that refers to the relations
between the colonised and coloniser to relations between dominant and subordinate
groups, such as religious, ethnic, or cultural minorities, immigrant groups and unofficial

forms of ordering located in the societal networks or institutions.>2°

The Australian legal system, despite having white, middle-class Anglo-Celtic origins, now
operates in the context of a multicultural society.>?! Laws, which successfully encapsulate
the concept of cultural diversity, recognise the multiplicity of 'Australian’ values, regardless
of whether they are derived from cultural, linguistic, racial, religious or political
backgrounds, and seek to protect this diversity against discrimination and intolerance.5%?
As interpreters of law, the courts have significant influence in the promotion of awareness

of and respect for other cultures in the wider community.
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The debate over the recognition of legal pluralism and, in particular, customary law has to
be understood in the context of the wider function of family law as ; that is, as an ideology
for maintaining the hegemony of the self-understanding of Australia as a modern, liberal
society.>?® Legal pluralism is achievable if it remains the responsibility of everyone to
ensure that the resulting legal arrangements are fair and non-discriminatory for all

members of society.

The expression of legal pluralism conceives that separate personal laws may operate in
the areas of family law.5?* A personal law system is defined as a system in which each
individual is subject to jurisdiction of her/his own religio-legal norms and institutions with
regard to matters of marriage, maintenance, living arrangement for children, and
inheritance.5?® In such systems, an African may be subject to customary law or a Jew
subject to Halakhah. Historically legal pluralism can be seen to stalk from the implications
of colonisation. In the fifteenth century, legally pluralistic societies around the world were
produced as a result of European colonisation.>?¢ During colonisation, a new set of laws,
rules and a new system of governance emerged. However, the traditions and customs of
the colonised country remained. Consequently, the indigenous peoples were left to apply
their traditional laws while colonial laws were applicable to the colonisers.%?” Both colonial
laws and the customary law were markedly different and were further separated by law

barriers and the effective reach of the legal system which was limited to urban areas.5?8
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In Australia, there is one nationwide system of law and no form of legal pluralism in the
area of personal law.%?® The Australian Law Reform Commission®3° issued a report that
recommended that Indigenous law be recognised in the family law area but stopped short
of recommending separate indigenous legal mechanisms for those communities. However,
this report has not been acted upon and its recommendation have not been implemented.
A later report from Western Australia on the recognition of customary law warned against
the recognition,®3! concluding that the operation of two separate systems of law would have

a divisive outcome.>32

4.5. Family Law Challenges with South Sudanese and Other Minority

Groups

Many studies investigating the experiences of South Sudanese families in Australia, focus
largely on the experiences of early settlement, exploring participation in labour markets,
housing, and education.>3* Many others look at mental health and the correlations between
resettlement issues and psycho-social well-being.>** Nonetheless, these studies fail to
explore the challenges encountered in how family law disputes are resolved or not resolved

among their families in Australia.

This lack of literature documenting the experiences of these individuals with the family law

sector, reveals the need to build a knowledge base to assist service providers, develop and
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implement appropriate programs to assist families from South Sudan and other cultural

groups, as they experience challenges in adapting or navigating the family law system.

In 2011, the Attorney General asked the Law Council of Australia to investigate how the
family law system meets the needs of parties from culturally and linguistically diverse
backgrounds and suggest strategies for improvement in this area. The LCA acknowledged
that much focus had been on the provision of access to a range of government services,
particularly in the areas of health, employment, housing, education, family, and child
support.>® Conversely, less attention was paid to ensuring access to the civil justice
system for people from CALD backgrounds. The final report revealed that the family law
system is systemically not meeting the needs of people from CALD communities. This in

turn leads to a lack of access to services within family law and the civil justice system.

In response to this gap, the Federal government-initiated strategies to enhance and
promote access to justice within civil justice system. This provided a platform for change
intended to enhance access to justice for every Australian while recognising the cultural
diversity of individuals looking for help from the legal system.53¢ Despite these initiatives,
recent research suggests that culturally appropriate family law services are still lacking.
Research shows that there are significant settlement challenges facing newly arrived
families, which then places strain on relationships and increases the likelihood of family
breakdown and the need for legal and family support services. Further studies also indicate
growing concerns about family violence within new and emerging communities, as
changing gender roles within families after settlement in Australia threaten traditional power
relations and family stability. This research acknowledges that there is little investigation to

date of the barriers that people face from new and emerging communities in accessing the
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family law system, and there is limited knowledge of how services in the system are
attempting to respond to the needs of families from CALD backgrounds and the challenges

they face in doing s0.5%"

Instead, research has specially for this project, studies of South Sudanese- born settlement
focus largely on employment experience®®, language and communication skills,539
experience in pursuing education®*° and child rearing practices of South Sudanese former
refugees.®! Others explore experiences of young people, including challenges of
acculturating into new social environments, navigating education systems, social and peer
groups, and discrimination.>*? These studies reveal the challenges in achieving integration
goals. Khawaja and colleagues found settlement challenges amongst South Sudanese
families in Australia were acquiring skills to navigate and understand host society.>* Thus,
it is likely that South Sudanese refugees will also face settlement challenges when

navigating the family law system in Australia.

Migrant and refugees living in Australia and other countries experience widespread racism,
ranging from social and economic exclusion to explicit abuse.>** Even being described as
a ‘refugee’ can have negative implications on newcomers.>* The racism faced by former
refugees is deeply embedded into the Australian political system, as evidenced when

Australian Immigration Minister Kevin Andrews publicly declared that individuals from

537 Milos, op.cit.

538 Chisholm, op.cit.

539 Alese Wooditch, 'Human Trafficking Law and Social Structures' (2012) 56(5) International Journal of Offender
Therapy and Comparative Criminology 673

540 | bid

%41 oMarjory Anne Ebbeck and Carmencita H Dela Cerna, 'A study of child rearing practices amongst selected,
Sudanese families in South Australia: Implications for child care service selection' (2007) 34(5) Early Childhood
Education Journal 307

42 Noah T Mbano, The perceptions of African refugee background students: their schooling in WA and their
adjustment to the Australian cultural context (Curtin University., 2012)

43 Khawaja and Milner, op.cit.

54 Bishop, op.cit.

545 Colic-Peisker and Walker, op.cit.

132



Africa and particularly Sudan were not adjusting to the Australian way of life.5*¢ Similar
claims have been made by the Minister of Home Affairs and Border Protection, Peter
Dutton, in response to alleged Sudanese gangs in Melbourne: “Victorians are scared to go
out to restaurants” because of “African gang violence.” Dutton claims that Sudanese people
are over-represented in crime statistics, although in reality, the crime rates have actually
been decreasing.>*’ Dutton also stated that “the federal government needed to weed out
the people who have done the wrong thing, including deporting people who are not
Australian citizens”.>*® Such experiences can lead to feelings of social exclusion.
Shakespeare-Finch and Wickhat Sudanese families in Australian faced difficulties finding
work, appropriate housing, and in dealing with the education system, and that these
difficulties were a significant source of stress.>*® Some Sudanese people viewed these

problems as arising from the discrimination by Australian government against refugees.

Former refugees from South Sudan experience may experience resettlement problems due
to the lack of fit between Australian social institutions and their communities’ norms and
values.®*° According to the Refugee Council of Australia “one of the greatest settlement
challenges amongst refugee groups was the significant impact of change in family power
dynamics”. Studies repeatedly revealed that family tension can arise when the breadwinner
role changes after women gain employment and men as traditional breadwinners do not

find work. These tensions may result in separation or divorce.>!
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Research undertaken by the Footscray Community Legal Centre concluded that, many
women remain in abusive relationships simply because they believe that it is not possible
to obtain a divorce. These women lack knowledge of family law and their legal rights in
relationships.5%? Armstrong’s research similarly found that a lack of knowledge of the law
meant that women from culturally and linguistically diverse communities were often scared
to divorce or separate from their husbands because they feared the husband would take
their children.5>3 Studies also highlighted the controversial issues that South Sudanese
Australians face included many difficulties in understanding Australian Family Law as their

practices of customary law are contrary in many ways.>>*

A study investigating the role of institution and practice of bride wealth -a term that is also
used among South Sudanese in refugees camps and here in Australia®®- highlighted that
bride wealth paid to the family of the bride reflects the conflicts between international
human rights and the rights granted to women and children under customary law systems.
The research further claimed that the role of women within the institution of marriage was
to cement family ties through bride wealth and childbearing. It also revealed that bride
wealth had been practiced by Sudanese refugees in refugee camps in Uganda and Kenya
and Australia respectively. However, the study did not further investigate how bride wealth
paid to the bride’s family and close relatives influenced the nature of marriage, divorce, and

the child custody outcome.

Further research investigating access to justice with South Sudanese community in
Australia found that the differences between South Sudanese customary law and the

Australian legal system led to misunderstandings with the law and a lack of access to
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services and legal injustices.>*® The study revealed that South Sudanese communities in
Australia face difficulties in understanding, following and applying Australian law in addition
to their customary law. This is due to a lack of school-based education and provision of
general information about Australia prior to arrival and to difficulties with the language. The
study concluded that service delivery could be more effective among South Sudanese if
service providers in Australia take a holistic approach to understanding the functions and

the role of South Sudanese customary law in their daily dealings with clients.

Nevertheless, a study comparing South Sudanese customary law with Victorian law in
Melbourne found that many South Sudanese Victorians have difficulty understanding,
complying with, or adapting to specific categories of Victorian law.>®” These include laws
related to the family law and family violence, regulation of road, traffic, and public transport,
and consumer law. The study concluded that the problems experienced were mostly a
result of a lack of understanding, a lack of respect for or willingness to comply with the law

or differing social and cultural norms in the South Sudanese and Australia.

Further studies investigating the sense of disrespect brought about by blocked employment
opportunities among Sudanese Australians revealed that the lack of employment
opportunities was a threat to their cultural identity and traditions. This was provoked by the
intervention of regulating authorities such as police in the case of domestic violence
incidents and child protection services®®8. In South Sudanese customs men are the heads
of the family with a responsibility to care and discipline their wives and children. However,

in Australia, South Sudanese discipline practices such as physical discipline are not
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permitted by law. Those men who are involved in the physical discipline of their wives or

children may be removed from their home by the relevant authorities.

All male participants of this study revealed that Australian domestic violence laws
undermined the role of husbands in their community and were a threat to their own family
and culture. Furthermore, all participants in the study including young adults were
genuinely concerned that too much freedom given to children and youth in their community
had harmful consequences as Australian child protection laws undermined the role of
parents, and made it difficult for parents and communities to care for their families.>*° The
study further found that the legitimacy of Australian family laws, as they believed agencies

were interfering in what is seen by the community as a family matter.

In South Sudan, parents have ultimate authority over their children. Similarly, quarrels
between husband and wife are considered to be a private matter into which authorities

should not intervene. One participant was quoted saying:

the legal system here in Australia has clearly damaged our families. For instance,
the law enforcement agents, they have no right to come into our families; parents
have the right to bring their kids up the way they want them to. What you call
domestic violence laws they cause all the divorces and are destroying our

families. Our community has many divorces in here.>®®

Jensen and Westoby’'s study exploring restorative justice for Sudanese youth also
highlights several issues for the community with navigating the legal system. They explore
the restorative justice model applied to Sudanese youth in Toowoomba, focusing on ‘the

socio-psychological and the socio-structural dimensions of protection and risk for young
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people from a Sudanese background.’®®* The purpose of this model was to assist with the
cultural transitioning and youth crime and to build capacity of the community leaders to
manage criminal offences within the community.%%? The study found a number of issues
specific to Sudanese youth, including inter-generational strain: young people attempting to
adapt to their new culture while older people see this as a rejection of their old culture and
customs. As a consequence, family and community disputes within the Sudanese
community arise and the ‘Southern Sudanese community often feel disrespected in their
conversations with youth, experience shame in the increasing level of youth criminal avidity

and domestic violence and are somewhat unsure about how to respond.’>3

Furthermore, the Sudanese community often do not access counselling or mediation
services when they experience legal problems, but rather try to resolve their problems ‘in-
house’ wherever possible as these services are often not culturally tailored. Jensen and
Westoby believe that in order to deal with these issues and empower the Sudanese
community, the community needs to be involved in the legal processes. They argue that,
‘both the formal judicial processes and the traditional alternative dispute resolution
processes are required to serve the interests of justice and community stability within both
re-settled refugee communities and the broader community.” While Sudanese elders do
not have the power to mediate offences, Jensen and Westoby argue that they need to
reconstruct their role as community leaders and work together with authorities and their
communities to develop a ‘restorative justice plan for cultural change and based on

“‘informal” restorative justice principles and practices.’
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In order to deal with some of the challenges facing Sudanese refugees and the law, and to
foster an understanding and promote trusting relationships between the community and
police, Victoria Police developed a cross-cultural training package. Consultations with the
Sudanese community, community leaders and the police were held in the initial design
phase of the training package to raise awareness of the issues experienced by the

Sudanese community.

Furthermore, Westoby concludes that in order to engage the South Sudanese community
and provide services which will be of benefit to them, one needs to ‘understand how
refugees have experienced the loss of their social world, practitioners need to critically
evaluate their own assumptions and listen carefully.”*®* Further, he argues a dialogical
methodology of intervention must be applied, creating a safe space for dialogue and foster

understanding.

Finally, Westoby argues that there should be a journey of discovery between the
community development officer and the refugee community. This approach empowers the
refugee community and helps rebuild a new social world that optimises refugee recovery

within a resettlement context.

4.6. Conclusion

This chapter discussed the historical background of family law in Australia and the
progressive changes and amendments which took place over the years. Despite the
diversity in Australian society, family law does not in any way consider the recognition of
customary law or legal pluralism. Family Dispute Resolution may be the alternative avenue

to address CALD and Indigenous family law disputes. The literature nevertheless
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suggested under-representation of those groups in family dispute resolution services which
may indicate that they may be using other means such as family and community to resolve

family disputes including the care of children after separation.

The chapter also analysed the available literature which suggests that, there are many
family law issues faced by the South Sudanese community and other similar groups in
Australia. It is unlikely these problems will have any policy impact in the Australian family
law system, hence, the need to undertake empirical research to understand from the South

Sudanese families’ perspective their experiences with those issues.
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CHAPTER 5: RESEARCH DESIGN AND METHODOLOGY

5.1 Introduction

This chapter presents the methodology and design of the thesis’ research. The aim of the
research was to investigate the nature of family law disputes experienced by the South
Sudanese Jieng families in Australia and how those disputes are currently resolved or not.
This chapter explains and justifies the main research approach, which consisted of
gualitative research, as well as ethical issues, and the process of data collection and
analysis. It has also provided a reflection on the limitation and barriers of the research and
the ways in which these were overcome. The research involved in-depth interviews with
ten Jieng individual participants who have experienced separation, divorce, and co-
parenting disputes in Australia, and two focus groups with Jieng community members in
Melbourne and Adelaide. The focus group in Adelaide attracted twenty-three participants
and the one in Melbourne was attended by nine participants. This is the first empirical study
that has specifically examined family law problems within the South Sudanese Jieng
families. It is significant since it provides an understanding of why Jieng families and other

similar groups do or do not resolve family law disputes.

5.2. Researcher’s Position

The current literature provided preconceptions of the South Sudanese community in
Australia regarding how disputes related to marriage, divorce, and care of children after
separation were resolved. Most of these came from the emerging literature and media
articles surrounding the issues Sudanese former refugees were experiencing related to

integrating into Australian society.%® This encouraged me to explore the validity of these
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claims from a family law perspective. Being from the same community and of a refugee
background myself, | had some understanding of the experiences of South Sudanese

former refugees.

As previous discussed in chapter one, my experience of forced migration began when | left
home at the age of fifteen and went to live in Pinyudo refugee’s camp in Ethiopia. | later
became part of over 26,000 un-accompanied minors, known as the ‘lost boys of the Sudan’,
many of whom found their ways to the USA and Australia respectively.>¢ | walked
thousands of miles to Ethiopia in late 1987 and remained there until 1991. Due to the
internal war within Ethiopia, we were left with no other option but to flee back to Southern
Sudan. In late 1993, | crossed to Uganda and stayed there until 1995. Due to the Lord
Resistance Army (LRA) activities in northern Uganda which created insecurity for the
refugee in the camps, | decided to move to northern Kenya where the largest population of
South Sudanese refugees were residing. | finally resettled to Australia in 2004. These
journeys were full of challenges but were later followed by gaining good employment,
raising a happy family, and enjoying academic success. They were both personal and a
testimony to how a refugee's life can be very tough and inspiring: | have shared most of
what my participants have experienced, with the exception of family breakdown, particularly

during the flight into forced migration.

Since then, | have been working with a not-for-profit organisation, particularly with culturally
and linguistically diverse (CALD) communities for over fourteen years and have established
a good relationship with leaders, elders, and members of the South Sudanese community
in Australia, particularly in South Australia. | used my knowledge of the community to talk
with and encourage leaders to pass the messages to the Jieng families and communities

across Australia. Further, | also work within the family law system as a senior family dispute
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resolution practitioner (family mediator) and CALD liaison officer. In this position | have
considerable awareness of the many issues facing CALD communities when responding
to family law matters. As a result, | have become an outside researcher from my
professional perspective. Nevertheless, there were issues related to a conflict of interest,
which were ultimately overcome by my not interviewing any client | had seen through work

or had supported previously.

5.3. Methodological Approaches

A qualitative approach was adopted in order to allow data to emerge and provide an in-
depth exploration of participants’ experiences of resolving family law disputes with Jieng
families. Qualitative research aims to address questions concerned with developing an
understanding of the meaning and experience dimensions of human’s lives and social
worlds.%®7 It is a subjective approach whereby the researcher aims to understand and
interpret experiences by viewing the world through the eyes of the individuals being
studied.>®® The task of the qualitative researcher, therefore, is to listen to the participants’
stories, and draw out the meaning and understandings that individuals attach to behaviours

and experiences.

Qualitative research is also an appropriate approach when researching vulnerable groups
of people, such as South Sudanese Jieng families. In-depth interviews capture the needs
of vulnerable groups, as they allow the participants to take an active role in the research
and to tell their stories. The researcher and participant work together to reach an
understanding and an account of the experiences and knowledge of the participants. In this

way, the researcher is an integral part of making sense of the data, as their job is to make

%67 Ellie Fossey et al, 'Understanding and evaluating qualitative research' (2002) 36(6) Australian and New Zealand
journal of psychiatry 717
568 MM Walter, 'The nature of social science research' (2006) Oxford University Press, Melbourne 26

142



sense and attribute meaning to the information.®®° This helps build a trusting relationship
between researcher and participant, which is an essential part of conducting research with
vulnerable groups. Liamputtong states that in-depth interviews assume that participants
have essential knowledge obtainable only through verbal messages.®’? Thus, it constitutes
a meaning-making partnership between the researcher and participant which necessitates

‘active asking and listening’ to elicit information from the perspective of the participant.>’*

While allowing for individual stories to be heard, qualitative research also recognises the
importance of the researcher’s role in the process. As the researcher plays an integral role
in the qualitative research process, there is a need for reflexivity in social research; that is
a self-conscious awareness by the researcher of his or her position in the research
process.>’? This requires the researcher to first recognise their own standpoint; that is, their

own position, who they are, and how they see themselves in relation to others in society.5"3

There is no principle in social research concerning the number of interviews needed to
complete a successful qualitative study. According to Richards, ‘well-designed qualitative
research projects are usually small, the data detailed and the techniques are designed to
discover meaning through fine attention to the content’.5’4 Glaser and Strauss argue the
only safe answer as to when to stop interviewing is when saturation has been reached.5>"®
In other words, the point at which data replicates itself and confirms the previously collected
data, in turn answering the research questions and any subsequent questions.>’® The total

number of participants formally interviewed was ten, and two focus groups which attracted
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nine participants in Melbourne and twenty-two participants in Adelaide. At that stage, new
research themes stopped emerging, signifying that an adequate number of interviews had
been reached. The in-depth data collected provided enough material to answer the

research questions set.

While standards such as generalisability and reliability are used to judge the quality of
guantitative research, qualitative researchers judge their work based on a deeper notion of
validity. Onwuegbuzie and Leech argue that qualitative research should include prolonged
engagement in the study, including understanding the culture and building rapport with
participants; weighing the evidence by giving more weight to the stronger data; recognising
and clarifying researcher bias; checking for representativeness across the sample; and
following up and exploring surprising findings in the research.®’” As this research study
cannot be re-tested to ensure reliability, the validity has been ensured by following these

strategies and conducting research with respect and integrity.

5.3.1. Community Centred Approaches

As previous discussed at the introduction of thesis, my position as a South Sudanese
former refugee has influenced my choice of research methods. South Sudanese
community are sensitive to discussing issues relating to families and the community with
the outsiders as in most case they think the information collected may be used against
them at any stage by the government agencies or the other communities. The only way
they can participate with full confident is when the information is coming through the
community and church’s leaders. Taking the need to gain the community’s confidence, this

research has adapted a community centred approach,®’® which involves giving the Jieng
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community an opportunity to have knowledge and understanding about the benefits of the
research. 5’ This was done by approaching and meeting with the community leaders,
Church leaders and key people such as elders, and professionals for briefing. As it was
part of the requirement by the Ethics and Behavioural Committee, the Dinka congregations
Church leadership and the African Communities Council SA leadership provided letters of
permission, which promoted the research project on my behalf. The Dinka congregations’
church representative in Australia wrote a letter of permission (See Appendix 10.9-H), as
did the representative of the African Communities in Australia (see Appendix 10.8-G). This

was significant and might have played a role in the large turn out during the focus groups.

The community centred approach involved meeting with stakeholders, such as South
Sudanese community leaders in Adelaide, Victoria, NSW, and in Queensland, some of
which were conducted on the phone. | also took a further step to meet with all the Jieng
congregations’ leaders in South Australia, Victoria, WA, and New South Wales to inform
them of my research and allow them to promote it to potential participants in their respective
communities. This was important for a number of reasons. First, | needed the community
to have a good understanding of my research and this would give them an opportunity to
ask any questions regarding the benefit of the research to the community. Further, as |
might not have been able to recruit participants on my own, | required assistance from the
community and church leaders, as they were trusted by the community and this also added

to the transparency of the process.
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5.4. Methods

The research involved semi-structured interviews with ten individual members of the Jieng
communities across Australia, and two focus groups which attracted thirty-one participants
in both Adelaide and Melbourne. Characteristics of individual participants included those
who had recently experienced marriage disputes, separation, divorce and disputes over
the care of children in Australia. The focus groups were also attended by Jieng elders and

other key leaders and members.

All of the data were collected through semi-structured face-to-face interviews. Interviews
were conducted in person rather than using a written questionnaire for a number of
reasons. Most participants who were interviewed did not have an extensive understanding
of English language, and more clarity was reached through direct conversation in Jieng.
This also allowed any questions to be answered and unclear terms to be explained. Some
of the questions were personal and sensitive and it was crucial that the participants felt
comfortable. Therefore, communicating with the participants beforehand and personally

asking the interview questions was the most appropriate method of data collection.

Research suggests that semi-structured, open-ended interviews are able to gather the
largest amount of relevant information in a qualitative study. For instance, Wisker explains
that semi-structured interviews manage to address both the need for comparable
responses®®® and the need for the interview to be developed by a conversation between
the interviewer and interviewee. With a semi-structured, open-ended interview, there was

a series of set questions asked and there was space for more divergence, with the
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interviewer then returning to the structured interview questions.%®! This included questions
around gender, age, marital status, the state of their marriage before arriving in Australia,

and how it is different now compared to being back in South Sudan or at a refugee camp.

While the interview process adopted in this study did contain some closed questions,>8?
most questions allowed for further elaboration and the sharing of additional information
when needed. It also meant that the interviewer could deviate from the core questions and
ask additional ones, express the researcher’s opinion, and explore other issues when

needed.583

The interviews were more like an ‘open-ended conversation’, creating a relatively relaxed
and trusting atmosphere where the issues could be explored in depth.>8* The dialogue style
interview process was important as participants came from a traditionally oral culture and

were likely to be most at ease sharing their stories through conversation.

Interviews and focus groups were audio recorded with permission from the interviewees
and focus groups participants and were assured that they will be given pseudonyms to
ensure anonymity. Interviews were organised at a time and place which suited the
participants, who were encouraged to bring a support person if they wished. The interviews
were mostly conducted in people’s home or on the telephone, especially for participants in

other states. The basis for participants’ recruitment was that they:

e were former refugees;

e were at least 18 years old;

%81 1hid
%82 MH Travers, 'Qualitative interviewing methods' (2014)
583 | bid
%84 | bid

147



e were born to South Sudanese families in Sudan/South Sudan or in refugee camps
in neighbouring countries;
e migrated to Australia within the last 17 years;

e were fluent in Jieng to understand and answer the interview questions.

In order to establish the experiences, the Jieng families encounter when resolving dispute
related to marriage, divorce, and child custody, ten individuals from Jieng communities
were interviewed and their experience of marriage, divorce, and disputes of the care of
children while in Australia were explored. The interviews were semi-structured and the
interview questions are in Appendix 10.1 A. The questions explored the participants’
experiences of dispute resolution dynamics or problems that could have been resolved by
their own families or elders instead of being family law based. This included issues they
encountered during the separation or divorce from their partners or when they experienced
disputes related to the care of the children. This also prompted questions they may not
have identified as family law issues from their own cultural prospective. Throughout the
interview, participants were asked to identify any family law dispute that they needed help
with or felt were inadequate. They were asked, for example, whether they were aware of
current Family Relationship Centres (FRC) which addressed family disputes instead of
going through the court or whether particular services did not meet their needs. This
interview process helped to understand the way that Jieng families view the family dispute
system, as well as to establish what particular supports they need in resolving family

disputes.

Participants were invited to take part in a face-to-face interview which lasted for
approximately one hour. Interviews were held at mutually agreed locations, such as public
venues, workplaces, or in private residences depending on preferences of the

interviewees. Some interviews were also held at Relationships Australia SA’s Elizabeth
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and Hindmarsh offices as well as African Communities Council SA based on what was

convenient for the participant.

Table 5.1. Demography and Characteristics of Jienqg Participants

Participants Male Female Age Range | Total

Individuals 7 3 30 -54 10

5.4.2. Saturation

Interviewing new participants and focus groups occurred over time. As time went on, these
conversations and interactions tracked down fewer new paths with respect to how Jieng
families responded to family dispute problems. While each new participant’s narrative was
unique and offered significant insights into the existing codes and categories, the interviews
did not take the analysis in new directions. As ten participants spoke about the challenges
experiences with resolving family disputes, these conversations (while fascinating and
adding to an empirical base) did not take the analytic process down new paths of inquiry.
At this point, and after multiple forms of theoretical sampling and interviewing new
participants, it was evident the questions were becoming saturated, which influenced my

decision to stop conducting the interviews.

5.5. Focus Groups

In the second part of the research, two focus groups were conducted with South Sudanese
Jieng communities in Australia consisting of men and women. The first focus group was
held in Melbourne at Box Hill Uniting Church which was attended by nine participants: eight
males and one female, excluding another female who stayed for less than 30 minutes due

to commitments with her children. The second focus group was held in Adelaide at St
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Stephen Jieng Faith Uniting church at Elizabeth known to many South Sudanese as
Reverend Amel’s Church and was attended by twenty-two participants: seventeen men
and five women. Adelaide and Melbourne were purposely chosen because Jieng
communities in those cities live mostly in common areas. For instance, in Melbourne the
majority reside in the eastern suburbs with some in the west around Melton and Tarneit.
For Adelaide, the majority of Jieng population reside in the Playford and Salisbury City
council areas. The focus group in Adelaide was larger than the one in Melbourne, simply
because information was widely distributed across the four Dinka congregations in
Adelaide. In addition, the majority of leaders and elders expressed their interest in the
research and it was difficult to turn down any participant. My expectation was to have
equitable gender representation, but fewer women attended. Many young women in the
Jieng communities were culturally discouraged from discussing taboo topics such as
marriage, divorce, and living arrangements for the children. This left elders and mostly men

as the participants.

Table 5.2. Demographic Characteristics of Jieng Participants in Adelaide (SA) and Melbourne

Participants Male Female | Age Range | Total
Focus Group-Melbourne Victoria 8 1 35-65 9
Focus Group — South Australia 17 5 25-70 22

5.6. Limitations and Barriers

A major barrier in conducting research with vulnerable groups was the recruitment of the

participants, as ‘these groups of people are often hard to reach; they are the silent, the
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hidden, the deviant, the tabooed, the marginalised.’>®® Accessing participants was even
more difficult when the research issues were sensitive or threatening, as participants had
a greater need to hide their involvement and identities.>8 This was particularly true for the
current study, as it focused on the experiences of dispute resolution with sensitive private
and taboo topics such as marriage grievances, divorce and children’s care arrangements.
Research with vulnerable groups suggests that gatekeepers are the key to gaining access
to the group as well as having an in-depth understanding of participants.>®” Being from the
research community, | personally know the majority of South Sudanese Jieng people who
could participate, but due to confidentiality and privacy, | was not able to contact them

directly.

Data protection legislation and Flinders University ethics approval limited direct contact
with participants. This meant that | needed to contact organisations such as community
associations through their leaders as well as church congregations through priests and
elders and professional people like teachers. People with titles such as doctors also play
crucial role in reinforcing the trust among community members. | sourced help of key
professional people who directly or indirectly provide services to South Sudanese

communities at different levels.

In addition, it has been noted that there is a well-founded fear in communities of former
refugee background of participating in research.® This may be due to a number of
reasons, such as fear of seeming ungrateful and of being represented negatively, and fear
of prosecution as a result of prior experiences with corrupt government systems. For

example, some participants were reluctant to answer questions about the government
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agencies in Australia in case they give the wrong answer or in case their answers were
taken as representative of their community. This has affected how the questions were
perceived and answered, leading to answers that may only reflect their perception of what
the interviewer wants to hear.® Further, as Liamputtong states, ‘people from ethnic
minorities tend to perceive outsiders with suspicion or anyone who is associated with

them’.5%0

As anticipated by the literature, some participants were cautious of the study and at times
some do not want to participate because they though the research represented their
community as having problems with family law. Furthermore, while most participants
expressed an interest in the topic and believed that the research would benefit their
community, some believed they would not be able to contribute, while others did not wish
to participate because they did not believe it would benefit them. | overcame these
problems by meeting with potential participants before the interview and explained my
research in detail, although | did not get the opportunity to do this with everyone individually.

As a result, two potential participants changed their mind and withdrew from the study.

Another difficulty that was experienced when recruiting participants was the concept of
‘African time’. While Western cultures believe in time keeping and setting appointments,
this is not the case in most African cultures and particularly with South Sudanese.
According to Marlowe, his research suggests that African time is your own time’>°? which
tends to be emotionally associated with everything else that is going on, the nature of the
subject matter, the family, and whether there is obligation and responsibilities attached to

the subject matter.”>? As a result, many African people do not comply with strict deadlines
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and it takes a while to adjust to western concepts of time and keeping appointments. This
became an issue as some participants did not attend the scheduled interview, and some
came very late or quite early and had left by the time the researcher arrived. As a result, a
number of potential participants were lost to ‘African time’; however, after a follow up, | was

able to reschedule and eventually meet with some of them.

| had initially planned on using a ‘snowball’ technique as a method of recruiting participants.
This technique was particularly appropriate in research on difficult to reach minority and
oppressed populations.>® It involves collecting data on few members of the difficult to
reach population, and asking those individuals to provide details of their family members
or friends who might also be interested in participating in the study. However, this was not
a successful strategy, as most participants did not have many family members in Australia,
or their family members would not wish to participate. Therefore, the network method of
participant recruitment was not as effective as anticipated. Further, | encountered some
challenges in recruiting women participants. Women were more isolated when they were
separated from their partners and did not allow their dispute to be resolved by their families

in a Jieng way.

5.6.1. Language Barriers

When interviewing participants of Jieng backgrounds using Jieng language, the meaning
and context of the question might be lost between the two languages, especially since
translating Jieng into English was challenging. In order to deal with the language batrrier, |
retained all the information in English and personally explained in detail most of it, including
the consent forms and the information pack. Interview questions were orally asked in Jieng

and recorded. Furthermore, | was aware that some cultural barriers and difficulties might
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arise in the interview process. Wisker warns that behaviour and wording are culturally

inflected.5%4

A number of strategies exist to assist in researching vulnerable groups. First, as
Liamputtong states, it is important the researcher take time to get to know the participants
and build rapport.>®® This means that rather than assuming that the community poses
‘social problems’ or ‘deviant identities’, researchers need to be aware that participants
possess specialised knowledge that the researcher does not have.>?¢ Researchers
should represent participants’ views while also maintaining integrity throughout the
research process.>®’ In this way, research can also be useful in empowering vulnerable

communities.

Another way of showing respect towards participants and building rapport is by providing
something in return, either to the participants or the community.>®® Liamputtong suggests
that giving something back to the community or ‘reciprocity’ is important in gaining the trust
of vulnerable participants. This can include useful information for the participants or some
form of social change as part of the project.>®° Providing feedback to the participants during

and after the research has finished is also of great importance.

5.6.2. Gender Barriers

This research was intended to interview the individuals who were affected by the marriage
disputes, separation, divorce and co-parenting problems which covered both victims and

perpetrators. Consequently, this topic did not appeal to young women due to cultural
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protocols. On the one hand, most young women were the victims of domestic violence and
were often isolated when they involved the authorities in their disputes. On the other hand,
research conducted by Anderson and Umberson®® revealed that male participants
performed gender by contrasting effectual male violence with ineffectual female violence.
They claimed that female partners were responsible for the violence in their relationships
and constructed men as victims of a biased criminal justice system.®%! This study suggests
that violence against female partners is a means by which batterers reproduce a binary

framework of gender.

Therefore, when interviewing groups from a different gender and background, it is
important to observe and follow norms of behaviours to avoid cultural confusion,
misunderstandings, or conflict. Gender differences in relation to researcher are an example
of such norms. It has been suggested that gendered differences between the researcher
and the researched play an important role in conducting sensitive research with vulnerable
groups or where research revolves around sensitive gendered experiences.®%? The
researcher is familiar with the gender differences, and as a result, female participants were

allowed to share their story when they were comfortable to do so.

Though the findings from this study revealed common problems experienced by South
Sudanese and other similar groups from CALD communities and Indigenous Australians,
the study does not claim to represent all the South Sudanese nor many other cultural
groups from former refugees and migrant’'s background. Nevertheless, the findings are
consistent with most of previous studies within family law system. Furthermore, out of ten

interviewed participants, only three were female and that implied that the community
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centred approach using the community and religious leaders in promoting the study did not
help in recruiting women and especially women with high level conflict cases who are

already isolated from their own community.

5.7. Data Coding and Analysis

With the consent of the participants in both interviews and focus groups, all sessions were
audio recorded and transcribed to allow thematic analysis of data using recurrent
comparison, as described by Glaser and Strauss.®® Data analysis was inductive, and
interpretation progressed through many levels of coding. In the preliminary coding,
individual transcripts were read carefully and closely to examine the data in detail. This
preliminary coding identified important concepts in the data and, through a continuous
interactive and cyclical process, codes were grouped into categories as explanatory and
conceptual patterns were identified. After transcriptions of all the audio interviews and focus
groups sessions, the documents were then imported into the qualitative software analysis
program NVivo (11, & 12).5% This software helped facilitate focused coding and retrieval
of vast amounts of text. It also enabled the researcher to conduct queries not possible

through hand coding.

5.8. Conclusion

This chapter has presented the research design of the thesis. A qualitative methodology
was selected to ensure the participants’ stories were heard. This is the most appropriate
method of collecting data on vulnerable groups, as it allows the researcher and the
participants to forge relationships and explore the data together in semi-structured, face-

to-face interviews. While certain limitations exist in qualitative research with vulnerable
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groups, this chapter has explored the strategies adopted to overcome these limitations,
such as the ‘Community Centred Approaches’. Analysis of the data is presented in the
remaining chapters. These chapters are a product of the thematic analysis described
above, and of the participants’ experiences as they described them to me, while the earlier
chapters presented the South Sudanese Jieng experience, the nature of Jieng customary
law in South Sudan, and their experiences with the resolution of dispute related to

marriage, divorce and disputes over the care of children while in Australia.
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CHAPTER 6: FAMILY LAW PROBLEMS EXPERIENCED BY

JIENG FAMILIES IN AUSTRALIA

6.1. Introduction

Chapters Three and Four suggested that South Sudanese Jieng families in Australia would
face challenges regarding the resolution of family disputes related to marriage, divorce and
co-parenting after separation. However, as there has been no previous research on how
South Sudanese former refugees experience family law problems in Australia, the exact
nature of these challenges is unclear. It is also evident that South Sudanese Jieng and
other similar groups rarely access formal family law services to resolve their family
disputes. Previous research, however, has also been unable to account for this, and has
not explored the ways in which former refugees attempt to resolve family law problems

outside the formal legal system.

This chapter presents original and significant analysis of the problems that Jieng families
face with formal family dispute resolution using the themes emerging from the interviews
and focus groups. As explained in the methodology chapter, participants were given
pseudonyms to ensure anonymity; any interview participant name referred to here is not
their real name.®% The chapter illustrates that participants experience several problems
that can be defined as family law disputes. The most common type of problem experienced
were disputes over who should take care of the children after separation. The majority of

participants in this study were male, and the findings highlight in particular the problems

805 As stated in the methodology chapter, participants were given pseudonyms to ensure anonymity and any name
refer to here with the interview participant is not their real name.
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resolving family law problems from a male point of view. For many participants, the source
of the dispute laid with the misuse of freedom, rights and protection by the courts by
women. Participants were often involved in both the family and the criminal legal system,
and their concern of the use of intervention order and police involvement in family matters,
resulted in a reluctance to use the formal legal system to resolve family problems. Instead,
participants turned to family members and elders to reach a resolution. Furthermore,
participants revealed that they did not trust government agencies to resolve their family
matters. Most participants believed that the Department of Child Protection and domestic
violence services were created to separate families and take children away to create

employment for people seeking jobs in the sector.

In Australia, most couples try to resolve the living arrangements for the children without
external assistance or through formal family dispute resolution services offered by Family
Relationship Centres (FRCs) across Australia.5%¢ However, if informal methods for
resolving disputes do not work, then couples will turn to the formal legal system for
resolution. For most couples, this means going to Family Law Mediation and if that fails or
is inappropriate, to court. In contrast, the literature indicates that families of CALD
background are underrepresented within the family law sector, particularly, family dispute
resolution. Instead, the majority of couples within multicultural communities would normally
try to resolve issues on their own or involve religious leaders and family members.%%” The
way in which Jieng couples attempt to resolve problems does not usually involve formal

family law processes either.

808 parkinson and Parkinson, op.cit.
807 Armstrong and Clearinghouse, op.cit.

159



6.2. The Involvement of Police and Use of Intervention Orders

Another part of the formal legal system is the involvement of police and the use of
Intervention Orders to deal with domestic violence. Domestic violence refers to violence,
abuse, and intimidation between people who are currently or have previously been in an
intimate relationship. The perpetrator uses violence to control and dominate the other

person. This causes fear, physical harm and/or psychological harm.6%

Previous research indicates that cultural values and immigration status enhance the
complexities normally involved in domestic violence cases and women from CALD
backgrounds are generally less likely than other groups of women to report cases of
domestic violence.®% It was also very clear from this study that members of the Jieng
community are reluctant to involve the police or apply for intervention orders to tackle

domestic violence.

There appeared to be several reasons for this reluctance. For female victims of domestic
violence, the involvement of the police can result in their exclusion from the community.

Female Interview participant referred to here as Akon (not her real name) explains:

My ex-husband was controlling and violent, we were regularly fighting, and when I tell my
mum what happened, she always tells me to report the issue to my in-laws. When | talk to his
uncle, he would come and talk to us or come with another cousin and they would warn him
not to repeat the fight, but unfortunately, he was not listening until | involved the Police and

he was arrested and charged with assaults. Now they are blaming me for the divorce. (Akon)

608 Mason and Pulvirenti, op.cit.
609 |bid
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The narrative from Akon revealed that families from the South Sudanese and other similar
cultural backgrounds try to resolve their own problems despite domestic and family
violence problems, before seeking help with law enforcement agencies. Factors which may
influence this behaviour include: limited availability of and access to support services; a
lack of support networks and reluctance to confide in others; isolation on the part of the
victim; lack of awareness about legal rights; continued abuse from the immediate family;
cultural and/or religious shame; and religious beliefs about divorce.®° Studies with former
refugees from Iraq, Sudan, Ethiopia, Bosnia, Serbia and Croatia have shown that men see
government intervention intended to address family conflict as undermining their authority
and family cohesiveness. Both men and women felt that women who seek help for domestic
violence usually have a negative experience. Women felt that the mainstream community

would not believe their claims and thus would not provide assistance.5!?

The Footscray Legal Service’s Out of Africa Report also states that “clients of its African
Legal Service were often reluctant to report family violence to police as they believed
domestic arguments were private matters which should be resolved by extended family
members and community elders”.1? This concern is supported by the Australian Human
Rights Commission’s recent consultations with African Australian communities, which
noted that women from these communities may be reluctant to report domestic violence to
male police officers as it ‘might be culturally inappropriate for her to share that kind of

information with a man’.613

Many families are usually reluctant to engage with family law system, including using the

legal system to resolve family disputes and to address domestic violence due to cultural

810 The multi-cultural family (Aldershot, England : Ashgate, 2008)

611 Mason and Pulvirenti, op.cit.

612 SALLY Aplin, 'Analysis of the legal needs of Horn of Africa people in Melbourne' (2002)

613 Ronald Sackville, 'Access to justice: towards an integrated approach’ (Paper presented at the Judicial Review:
Selected Conference Papers: Journal of the Judicial Commission of New South Wales, The, 2011)
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perceptions of family pride. Family law problems are traditionally within the privacy of the
family unit, and it is often considered culturally inappropriate to involve non-family
members’ especially state agencies. To do so, can bring a sense of shame onto the family
and undermine family and community cohesion. This is stated below by the one of interview

participants referred to here as Deng (not his real name):

We have language and communication difficulties with the government agencies and other service
providers. | don’t think taking family issues to strangers was useful. | decided to leave my children
in the care of their mother because | don’t want to have trouble with police. If my wife understands
the benefit of our children having their father around them, then, she will allow me to come back

and live with my children again as family (Deng).

Despite family and domestic violence concerns, Jieng families would normally try to resolve
the dispute between the couple with the aim of reuniting the family using a restorative
approach. If the restoration of the family unit fails, then the community does not play a role
in resolving the living arrangements for the children due to its complexities and impact on

both parents and the children. Participant Anyang from the focus group summed it up:

The issue of the Intervention Order is tearing families apart, IO does not work for us, we have social
intervention order, where a person who is at wrong is warned and sanction to reframe from their
wrong. This is the only effective way of keeping the level of conflict down and manageable. 10
create isolation for the protected person because the community would view that person as
someone who misused law and order because paper by itself cannot protect a person, but
community do play a role in ensuring that someone is not left at a disadvantage situation. 10 breach

the role of elders to resolve the dispute in most case. (Anyang)

Anyang highlighted that the majority of Jieng families do not see family matters as legal
issues and they would rather give up the contact with the children than proceeding into

unknown territory. The majority of participants interviewed were concerned with the
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involvement of the police stressing that family matters were not supposed to be dealt with

outside the family. Atem stated the following:

It is a normal process in Jieng culture, “when issues arise within the families, you usually called
your relatives to intervene, but now when you have small issues nowadays things have changed,
and you no longer have the privilege of having your relatives coming to resolve your problems
instead women go straight to police for any small issues and do not value the traditional ways of
resolving family matters. Police have become the family, relatives and elders, uncles and aunties.

It is so embarrassing (Atem).

Participants in both interviews and focus groups have claimed that the role of elders (uncles
and aunties) is no longer effective in Australia. For instance, at the focus group held in

Melbourne, Adeng stated that:

We the elders are helpless nowadays, this generation is different to ours, and we used to listen to
our elders. We now know in this country everything is about the law and our wish is to keep families
together. Unfortunately, we have no power to make that happen. Our culture respect and value

family unity but due to freedom and love of money, everything is falling apart (Adeng).

For some patrticipants, the police have replaced the role of elders and this was causing
considerable tension within Jieng communities. In some instances the police was seen as
the cause of family conflict. This was explained by participant Malual during one of the

focus groups:

Police are big contributors of family breakdown, family relationship in South Sudan was not a
government business, it used to be family matter which was a very effective way of dealing with
family matters but now police have replaced the elders, aunties and all the extended family who
know in and out of issues affecting a family. If Intervention Orders and police involvement are

removed, | think our families will be strong again. Care of children should be left to their families
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and communities to resolve it among themselves instead of the government and its agents as they

do not understand the important of the family to different communities (Malual).

Malual has highlighted the concerns of the families regarding the changing dynamic in
dispute resolution process in Australia. The role of police and domestic violence service
are not appreciated within Jieng communities. The majority of participants stated clearly
that the involvement of government agencies in family matters is breaking their families
apart and have taken over the role of uncles, aunties and the next of kin in the dispute

resolution process.

The concerns of the police’s role in community affairs are so common particularly among
the men, that they feel vulnerable when dealing with family issues. One party to the dispute
who believed they had not been heard during the dispute resolution process would threaten
the mediating team with police. This notion was repeatedly mentioned by most of the
participants. There is a fear among the elders and religious leaders when trying to resolve
the dispute in their customary ways, that the disagreeing party may report them to the

authorities.

6.3. Barriers to accessing help government'’s institutions

Research participants’ negative interactions with the police were also extended to their
experiences of dealing with other state agencies and institutions. These interactions,
although not necessarily part of the formal legal system for resolving family law disputes,
nevertheless shape the legal consciousness of the Jieng community. The majority of the
focus group participants stated clearly that they did not trust government agencies with
family matters. They also disclosed that they feared being reported to the Department of

Child Protection and other agencies and that their children may be removed. This fear was
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also due to the fact that the revelation of these family secrets was seen by many as a

breach of family taboo.

Most government agencies and institutions’ policies and procedures are based on
mainstream western values and practice. Though there is a progressive agenda of
multiculturalism in Australia, there is less progress within the legal system and, as a result,
a new emerging community like the South Sudanese find it hard to navigate the legal
system. During the interviews and focus groups, some of these complexities emerged. One
of the interview participants, Manute (not his real name), explained the frustration he
experienced when he arrived in Australia with his brother's widow whom he inherited after
his brother died during the war in South Sudan. After arrival in Australia, they had four more
children who are known in the community as his late brother’s children. However, they then
had difficulties when applying for Family Tax Benefit through Centrelink, part of the federal
Department known as Services Australia. He was assumed to be the father of the children
and almost clashed with Centrelink as he was being questioned about why he continued
producing children with her while simultaneously declaring that they were not partners.
Manute tried to explain but felt that no-one listened; as a result he moved out and accepted
child support which put him in the position of shame before the community. Here he points

out that:

It became difficult to continue helping my brother’s family who the government assumed was my
wife. They thought, | was cheating the system. | feel bad having moved out from my brother’s widow
to avoid persecution. If | did take her as my wife and forsake the respect for my brother and the
family values, | would have been in trouble with the family and the community. It could have been
difficult for me to marry my current wife. Australia is good with lots of opportunities but not for the

wellbeing of our family’s circumstance (Manute).
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Manute’s situation is what Makec described in his book,4 when a Jieng man dies leaving
behind his widow or widows. When this occurs, his parents, or surviving close relatives
meet and nominate his successor who continues to procreate with her although no
marriage ceremony takes place nor is it necessary.!® It is expected that the widow is still
legally recognised as the wife of the deceased man, as the death of a man in Jieng does
not bring marriage to dissolution.%'® This kind of practice is incomprehensible within
Australian society and is not considered within the formal family law system. Some South
Sudanese Jieng families moved to Australia with “Ting-jok’ (ghost wife) or inherited widows
of a brother or uncle. In the community, it is known that such relationships are not official
marriages but are only for procreating with Ting-jok or the inherited widow. The children
from that relationship are the biological children of the successor but socially they are not
his children. The children are not allowed to refer to him father; they can only refer to him
as an uncle. According to Centrelink, the interviewed participant Manute was the father
therefore, when he works, the brother’s widow payments were affected. In addition, when
they have children, he is required to sign the birth certificate as the father and there is no
room for his deceased brother or uncle’s name to appear on the form. Another challenge
is that children may be confused with their identity when talking to peers at schools or at

social events. Manute further stated:

One of the children privately asked me, why do we keep calling you uncle and | heard that the
person being refer to as our father died many years ago in South Sudan but four of us were born
here in Australia, how did this happen. | told him that it is true the person known as your father died
many years ago. | said, biologically | am your father, but our culture only recognised him as the
father because he was the one who married your mother, then he replied should we be calling you

dad instead! | replied no; it is culturally inappropriate (Manute).

614 Makec, op.cit.
515 | bid
616 Kok, op.cit.
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Some children may experience difficulties explaining themselves to their peers as their

peers may lack a cultural context to understand the circumstance facing Jieng children.

Secondly, when the same man wants to marry his own wife, he is faced with legal question
of whether he should divorce his brother’s widow or Ting-jok, as it is illegal to have more
than one wife in Australia. When Manute came to Australia with his brother’s widow, he
assumed the role of the husband. As there was no option for any other type of relationship
that better described his circumstance, Manute ticked yes to husband on the Centrelink

form.

6.4. Family Dispute Resolution

As previously discussed in chapter four of this thesis, Family dispute resolution (FDR) is a
form of family mediation that aims to help separated parents manage and resolve
disagreements about their children's care.®'’ Since the introduction of mandatory pre-filing
family dispute resolution in 2006,%8 people are not able to file a court application to resolve
a parenting dispute regarding their children unless they have first made a genuine effort at
FDR, with some exceptions.®'°® FDR practitioners are required to advise disputing parents
that any agreement they reach should be in their children's best interests and to encourage

them to consider a range of shared parenting options.

Jieng family’s customs expect that a woman is married to the man’s family and if that
marriage is ended, any children from the relationship will remain with the paternal family
provided all the bride wealth was correctly paid. The research highlighted two very different
sets of views of the use of Family Dispute Resolution depending on the participants’

gender. The majority of males interviewed were dissatisfied with the family law system and

817 Fisher, op.cit.
618 Armstrong, op.cit.
619 Monahan, op.cit.
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normally blame the system for maximising disputes with their wives. In contrast, most
women interviewed were thankful to the family law system for protecting their rights and

their children. Atem further said:

Yeah | have tried in the past to seek help with Family Relationship Centre (FRC) but my wife did
not respond and | was later told that they respect her right and they can only issue me a certificate
to go to court. | have also tried with the family to try to resolve the matter within the family, we were
brought together in a lengthy discussion but unfortunately it was unsuccessful because my wife
was not willing to come to compromise. It always depends on individuals’ understanding of the local
culture, my wife took advantage of law and gave up the culture. | decided not to go to court and left
my children with her, she is now isolated and not many people in the community like what she did

to me including her family (Atem).

This view is shared by many men in the Jieng community who have encountered separation
and disputes over the care of children. The Jieng community expects that couples will have
some problems in their relationship, but it is expected that they should resolve them,
continue to live together for the sake of their children, and maintain the good name of their
two families. Failure to adhere to these views normally leads to blame and eventually
isolation of the party who chose to ignore the community expectations. According to Deng,
the values of continued identity and influence through the lineage are both individual and
communal; that is, they are equally competitive and cooperative.®?° This, in turn, dictates
an emphasis on group solidarity and the resolution of conflicts through mediation and
consensus building. As a result, the vast majority are generally reluctant to take issues
relating to children to Family Dispute Resolution, as this process is seen to result in
retributive outcomes which could harm or destroy social relations.??? According to survey

conducted on Traditional Authority (TA) in South Sudan by the United Nations agency, it

620 Deng, op.cit.
621 Jok, Leitch and Vandewint, op.cit.
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was revealed that the informants strongly emphasize “the need for dispute resolution with
relatives and elders and that only when the process fails do they believe that the matter
should be passed on to the headmen, sub-chiefs and chiefs”.?2 The study found the
dispute settlement procedure to be informal with local justice operating under a tree and
substantial discussion amongst members and the public.%?3 The study concluded that,
many people go to witness the hearing to judge whether it is fair and local people prefer to

use local justice which tends to favour community interests over the rights of individuals.

In addition, there are issues that arise during separation and divorce of Jieng couples that
cannot be addressed within the Family Dispute Resolution process. This is most clearly
evident in relation to the issue of bride wealth. Bride wealth normally seals the marriage
after a man and his family negotiate and pay a bride wealth to the woman’s family in form
of cattle. It is considered a gift paid by the groom to the family of the bride,%?* and is usually
done before the couple come together as husband and wife. In the event of a divorce,
unless the marriage has resulted in having enough children (in which divorce may be more
unlikely), bride wealth (cattle) and their offspring must be returned. Consequently, some of
the cattle would have been passed on as the bride wealth of the other relatives, which
means one divorce could threaten other marriages. Bride wealth is not illegal in Australia,
but it is not practiced by mainstream communities; hence, there is no jurisdiction or ability
to reclaim it in the event of divorce. Literature suggests that Jieng families in Australia
practice bride wealth largely among themselves even with the other cross-marriages.®%®
According to Jieng customary law, bride wealth is mainly paid with cattle but due to
resettlement in the western countries like Australia and the USA, there are now two options

of payments. The girl’s family can choose between the cattle and money. Most bride wealth

522 |_eonardi et al, op.cit.
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is currently being paid by money in Australia. The majority of participants in the two focus
groups in Adelaide and Melbourne stated clearly that the practice of bride wealth is
currently working well but the difficulty is when the marriage resulted in divorce. In most
cases, the bride wealth is unlikely to be returned to the man’s family due to the fear of the
authority and the consequences that may ensue. During the interview, male participant

Ajang stated the following:

| attempted mediation, but my ex-wife refused to attend, | was issued a certificate, but | don’t believe
a court will resolve my disputes as they will not be able to address my grievances. | married this
woman and paid over 100 head of cattle to her family and this new man living with her did nothing
to deserve staying with my wife and the children. | better leave this to God and maybe if he decided
to go back to South Sudan, maybe | can talk to my family to get him arrested and pay my wealth

back. My family and | worked hard to afford 100 head of cattle to marry her (Ajang).

As stated by Ajang, the majority of men and their families work hard for many years to save
resources for their son’s marriages. It is expected that the woman getting married into a
particular family will produce children which will carry forward the lineage of this particular
individual. However, if such a marriage did not fulfil its obligations, it would be common to
return of the bride wealth to the man in question for him to remarry but in Australia, the

expectations at FDR are for both parents to put the best interests of their children first.

In the context of family dispute resolution, acknowledgement of the parties' cultural and
faith contexts may assume even more importance. Separation and divorce are always
traumatic life events, but for parties from minority cultural and faith contexts, and especially
for some women, there may be a great deal more at stake including social, spiritual and
community consequences. Family dispute resolution processes may not be culturally
appropriate for minority parents as stated below by Marial (not his real name) from the

Adelaide focus group:
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Family matters are not regulated by the government in our country and that is why it is surprise to
many of us when you have a misunderstanding with your wife or husband which is obviously normal
but those small argument would result in the attention of police. This is very shocking to me and |

do not know if the mainstream society does experience those challenges too (Marial).

As alluded to above by Marial, these parents may require assistance to access and
understand FDR so that their participation is optimised, notwithstanding the limitations to
the consensual FDR in court. Milos in her research argues that the resolution of disputes
within the South Sudanese families follows the expectations of traditional gender roles, with
men being the patriarchal head of the family.6?6 However, the move to Australia often
changes these traditional gender roles, as the roles of men and women or husbands and
wives are quite different in the South Sudan and Australian cultures. South Sudanese
women are expected to stay at home, have children, and take care of both, while men work

and provide for the family.5%7

Family law disputing populations are already vulnerable in many ways, with higher levels
of violence, substance abuse, mental health problems, and educational deficits, this implies
limitations on capacity and suggesting power differentials between the parties. In addition,
where parties are from minority cultural or faith backgrounds, there may be heightened
party vulnerability, not only because of religious and community implications associated
with separation, but also because of other needs including lack of English language

proficiency, socio-economic disadvantage, and social exclusion.

According to Access to Justice Taskforce’s Report, most people from CALD backgrounds
will turn first to family and friends and non-legal professionals to resolve problems.®?® This

trend may be particularly pronounced among people whose cultural norms are collectivistic.

626 Milos, op.cit.
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Collectivist cultural norms value family obligations over individual autonomy and are
characterised by hierarchies based on age and gender and emphasise the role of the family
and community in providing support. This may discourage approaching outsiders for
assistance.®?° These norms will also influence help-seeking for legal problems. According
to Armstrong, people who speak a language other than English at home are less likely to
know about mainstream family mediation services as some believed mediation encouraged

separation and family division.6%°

There is always a choice to make between own culture and the mainstream. Here is how

female participant Ayen (not her real name) put it:

| was caught between the two cultures, my parents want me to follow Jieng process, and on the
other hand, my son’s father only want the child and not me. My culture doesn’t allow a woman to
produce children without an official marriage or agreements from the two families, | have been
trying to do the right thing by respecting my culture and the same time to ensure my ex-partner
understand the cultural requirement, but he was not committed and opted to use the law into his

advantage, now | lost my son into his full care. It is very sad (Ayen).

It can be argued that not everyone from CALD communities would adhere to their culture.
Some individuals would see cultural process as a barrier to their success and sometime
would opt for mainstream ways to achieve what they want. The example above from Ayen
demonstrated that, this father, would have not even seen his child if he listened to his
family. According to Jieng customary law, if a man impregnated a girl and he did not want
her as a wife, then the man and his family will pay a fine known in Jieng as “Aruok” to the
girl’s family. The aruok is normally six heads of cattle or the equivalent. The family will

officially recognise the man as the father of the child and his right to have access and
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contact with the child. Whenever it is convenient for him, it will be granted. The father now
has a right to take the child into his care after the child turned seven years old or leave the

child in the mother’s care if he is happy with it.

Family law problems in the formal Australian legal system are decided on the principle of
the best interests of the children. For the research participants, this principle was often
misunderstood and did not necessarily sit well with Jieng values. As previously discussed
in chapter three, in the Jieng normative approach, the two families and their extended
families have a stake in the marriage and will bring pressure to bear on the couple to find
a way to resolve their differences. The Jieng use the philosophy of “cieng” (which literally
mean live together) that empathises unity and harmony which are experienced when a
sense of balance and order is present and are highly valued. These concepts are
expressed by the Jieng with the verb, which literally means “to live together” and “to look
after.” There is a caring element implied in cieng, which Deng describes in his book as a
concept of ideal human relationships.®3! Cieng is nurtured or learned at home among
family, yet it is idealised in the much broader sense of people living together in the village,

community, or country. Cieng has the status of a moral code inherited from the ancestors.

Deng explains that ‘the social background of a man’, his ‘physical appearance’, ‘the way
he walks, talks, eats, or dresses’, and ‘the way he behaves towards his fellow men’ are all
factors in determining his considerations.®3? Cieng and dheeng (dheeng mean nobility) are
closely related; a person would not be capable of acquiring the virtue of dheeng, if cieng

did not define the moral standards required to achieve it.633

831 Deng, op.cit.
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It is experienced as a state of dynamic equilibrium. The importance of this value to the
Jieng is reflected in a common greeting within families.®3* Continuity of the lineage through
procreation is of vital importance to the Jieng and is the most important function of
marriage. Unity and harmony, which are experienced when a sense of balance and order
is present, are highly valued in the Jieng cultures. On the other hand, dheeng also
determines how one approaches social issues and his or her relationship with relatives and
the community. It is dheeng and cieng that determine the outcome of the disputes between
the couple, which means dheeng and cieng are maintained when the majority in the dispute
resolution process decided on the outcome of the dispute, the Jieng man or woman will
accept the outcome either against or in their favour for the respect of majority decision
based on cieng and dheeng. The quote below, from one of the participants in focus group
in Melbourne referred to here as Garang (not his real name), explained the frustration from

the families on how decisions regarding the care of the children are made.

Separation used to be difficult in South Sudan due to the nature of the care of the children which
was dealt with through the customary law. Custody of the children was usually awarded to the man
if the bride wealth was paid. But here in Australia, children normally are given to the woman as a

primary carer and that made it easy for women to get out of marriage easily (Garang).

The misfit between Jieng normative values and the principle of the best interests of the
child is most clearly seen in the issue of co-parenting. Co-parenting is not commonly used
among the Jieng as it does not apply after divorce. As previous discussed in Chapter Three,
Jieng customary law takes a patriarchal approach when it comes to co-parenting or child

custody in Jieng perspective. According to Jieng family customary law, it is the right of the

834 Twining, op.cit.
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husband to take full custody of the children if Aruok has not yet been paid. If not, this

requiring the maternal family to live with child/ren until all dues are paid.53°

Furthermore, the man has the right to recover some of his bride wealth or property
depending on the number of children from the marriage. Similarly, he is allowed to take full
custody of the children after all the settlement is made, while in Australia the focus of most
family dispute resolution is to help parents make decisions about their children's post
separation care arrangements that will assist children to flourish. Children will rarely have
any direct involvement in FDR, so mediators must frequently advocate for the child, and
encourage parents to make decisions in their children's best interests. This includes the
child's right to enjoy their culture, and thus to facilitate the child's capacity to shape their

own cultural identity.

The majority of participants in both focus groups held in Adelaide and Melbourne expressed
disappointment with the current number of separations and the fact that they have been
helpless in trying to resolve those matters. During the interview, female participant Abuk

(not her real name) explains:

I am a widow and | had children with my late husband, though | am still young, | was not allowed to
have sexual relationship with another man outside the family and when | did it few years ago, | was
expected to keep the child as a child of my late husband but the biological father of this child took
me to court and was ordered by family court to spend time with the child who the community sees

socially as not his (Abuk).

This example implied that there are different set of rights. There are legal rights that allow
the biological father to spend time with the child regardless of the community views. On the

other hand, there are social rights which according to Jieng customary law state that the

835 Jok, Leitch and Vandewint, op.cit.
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widow is still bound by marriage after her husband’s death and is not allowed to have
children outside the deceased man’s family. According to Jieng customary law, Abuk has
committed adultery and the man who procreates with her should have been punished by
paying six head of cattle or doing prison time if he was in South Sudan. In addition, he
would not have the rights to the child.%3® Jieng customary law considered the father as
‘Thon Gauic’ (out of wedlock) who would be seriously warned not to repeat the same
mistake or else he may get hurt if he was found to continue having a relationship with the
mother of the child. Nevertheless, since this case happened in Australia, the biological
father of the child insisted and followed the legal process to have access to his child
regardless of the series of warnings from both families of the widow and the in-laws. He
initially went through mediation and when the mother refused to attend dispute resolution,
the father was issued a S60I certificate which he lodged through the court. The father was

ordered to spend time with his child. Abuk further stated that:

| was shocked when the judge ordered that he could spend time with my son, | screamed in the
court and was carried away from the court room by the security guards. | could not imagine; it was
going to be that way; | regret my decision. | thought the court will understand my cultural context.
That decision made me insecure within my married family and the community at large. It is a taboo
and serious matter for a man who is considered to have committed adultery to have access to a

child (Abuk).

Within the Australia, legal context Abuk is a widow who has a choice and legal rights to
enter into a new relationship without seeking anyone’s permission. However, because of
cultural norms, her deceased husband’s family gives her the choice to be inherited by the
next of kin and if she refuses, she must look after the existing children and is not supposed

to have any relationship outside the family. These notions are based on the lack of

636 Makec, op.cit.
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understanding of the system and the fact that the system here in Australia does not restrict
anyone from leaving or entering a new relationship. The system here in Australia gives the
biological parents equal responsibilities for the upbringing of the child. The parental
responsibilities are based on the best interests of the child or the children, putting the needs
of the children first. However, the Jieng families have different expectations which are

contrary to what they think the best interests of the child mean to them.

The majority of participants would normally wish family disputes to be resolved within the
family and, if necessary, by the community but not through the family court system or law
enforcement agencies unless there is a genuine safety concern from one party. During the

interview, Madut (not his real name) stated the following:

Though my wife left me, | am happy and thanks her for not taking my children with her. In Australia,
I have no rights, the court would have given her the children, | have no problem with her now and
if she wants to return any time, she is welcome, she is still my wife, and we have not yet divorced

(Madut).

Madut expressed his happiness toward his ex-wife for not taking the children with her. The
notion of children is a major issue to Jieng families. The majority of men prefer family
disputes to be resolved by relatives and that hope is fading due to a new environment and
legal system. Here are the quotes from Wal (not his real name), one of focus group

participants from Melbourne:

Separation used to be difficult in South Sudan due to the nature of the care of the children which
was dealt with according to customary law. Custody of the children was usually awarded to the
men if the bride wealth was paid, but here in Australia, children are given to woman and that

made it easy for women to get out of marriage easily (Wal).
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For many of the participants, especially males, the concept of rights did not fit well with
their cultural understandings. For many of the male participants, the way in which women
are able to exert rights within Australia is one of the major sources of family law disputes.
The more independent the wife becomes, the more the structure of the family changes and
weakens, as the traditional role of the wife and family is being undermined. In this way,
access to education, employment, and even social security payments in the woman’s name
can all contribute to the breakdown of the traditional South Sudanese family in Australia.
Men can feel that their role as the family provider and breadwinner is undermined, putting

a strain on the marriage and family.%3’

In Australia, men and women of legal age have the right to marry, regardless of race,
nationality, and religion.®3® They are entitled to equal rights both during the marriage and
upon its dissolution. The Commonwealth has powers to legislate marriage, divorce,
matrimonial causes, parental rights, the custody, and guardianship of infants.3° Family law
deals with divorce and the disputes over the care of children differently. It dissolves the
bonds of marriage, but it does not deal with where children live, who supports them, or the

division of the property.54°

It is a legal requirement within Australian law that a couple must be separated for twelve
months with no possibilities of a future reconciliation before they could apply to the court
for divorce.®*! Within the Jieng communities in Australia, the decision to divorce is very
difficult to make due to the fact that it is collectively made by the couple and their two
extended families. If one of the couples, either a man or a woman declares that they want

to divorce, it is likely to meet a great deal of resistance within the own family. For instance,

837 Milos, op.cit.

838 parkinson and Parkinson, op.cit.

839 patrick Parkinson, Australian family law in context : commentary and materials (Pyrmont, N.S.W. : Thomson
Reuters Professional Australia, 2012)
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female’s participant Akon recounted that she was married here in Australia and had two
children. Her ex-husband paid bride wealth to her family. The ex-husband was abusive and
physically violent to her. Akon spoke with her mother who told her that every marriage has
its own problems and that her husband’s behaviour should be taken lightly. Her mother
suggested that if the behaviour continued, that she talks to her in-laws to intervene. Akon
claims that one time they had a small argument, and the ex-husband became aggressive
and beat her up. She rang the police and when they arrived, she was bleeding. Police
called an ambulance for her and she was rushed to hospital. She had a miscarriage but
told the police that she fell in the bathroom. Despite her safety concerns, both families
agreed to resolve the problem within the two families and initiate the reconciliation process

and here she said:

| told my family that, | will not reunite with this man again if even it means you are going to disown
me, so be it. When | refused the family reconciliation, he took me to court, and he lost the case due
to evidence of violence and the safety of the children. He was only ordered to spend time with the

children under supervision. | thank the court for teaching him a lesson (Akon).

For instance, interview participant Atem described coming to Australia in the early 2000s
as a single young man. He returned to South Sudan some years later to get married. He
left his wife in Africa for five years and would visit each year. Atem and wife had three
children before she came to Australia on a partner visa. Atem said his wife stayed only for
three months, when she started causing problems in the relationship by claiming that he
was trying to kill her. She rang the police on him and when they arrived, she was bleeding
from self-inflicted wounds. Atem explains that he was immediately arrested and later
charged. Three months later, those charges were dropped as there was not enough

evidence to pursue them.
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Atem also explains how family disputes are usually resolved within Jieng communities

contrary to his experiences with his wife:

Minor problems are normally resolved by the man'‘s family starting with parents or older brother or
uncles. You normally tell (call or tell) your mother or father or your uncle and let them know that
there is misunderstanding between you and your wife, especially for the man you normally talk to
your father and he will call two of you to discuss and resolve the matter. This is how Jieng people

resolved family dispute (Atem).

6.4.1. Lack of Resolution

All those complexities raise the question of whether Jieng normative expectations still apply
here in Australia. With the older generation, there are still several obstacles with marriage,
divorce and care arrangement for children after separation. During the interview, one of the
female participants referred to here as Akuch stated that she arrived in Australia with her
three children in the 2000s after spending many years in a refugee camp in Kenya. She
said her husband was a soldier in South Sudan and due to his status as a high-ranking
military man, he married three other wives. Consequently, their relationship was failing and
she decided to apply for resettlement in Australia. She was fortunately granted a visa to
come to Australia. She was still married because of the children and she did not wish to
divorce as it could degrade her status and her family would be disappointed. As a result,
she decided to raise her children alone but abstained herself from having another

relationship. Below is the direct quote from her:

I got married back in South Sudan since 1980s. It was an arranged marriage as our parents were
friends. Though my husband was twenty years older than me, our marriage was initially so great.
Due to civil war in South Sudan, we lived away from our parents for many years and our parents
were still in contact with us but my relationship with my husband was not very smooth after we had

children. But because of my children, it was difficult to divorce him because my children would have
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been taken away and | would have been left empty handed to start a new difficult life in which |
would have no respect. | can also lose my status within the family and the community at large. My
husband has paid bride wealth and for that matter he has every right to take his children in

accordance to Jieng customary law (Akuch).

Akuch decided to remain a married woman for the sake of her children as she is no longer
in an intimate relationship with her husband. Many women in her position do travel to South
Sudan to spend a few months with their husbands and come back to Australia to look after
the children but for her, it is no longer relevant though she is not willing to divorce him. On
the other hand, divorce according to Jieng customary law is the dissolution or ending of
marriage,®#? which states that marriage should be legally ended or granted by the
customary law court with the consent of all parties attached to the marriage agreements.
The court process and divorce are made more difficult rather than easier as a means of
retaining the families’ ties.®*® When the South Sudanese arrived over two decades ago,
particularly the Jieng speaking communities in Australia, they encountered enormous
challenges in trying to integrate into a new culture which was significantly different to their
own. Consequently, since Akuch marriage was arranged and would have been difficult for
her to get the divorce granted from both families then, she decided to remain married for

her children’s sake.

During the focus groups’ session in Adelaide, one of the participants refer to here as Wal

reported:

Divorce was rarely an issue within the Jieng society in South Sudan and during those days in
refugee camps but here in Australia, it happened every day to our families and when we the elders

want to intervene, then the one in defensive position would threaten us to call the police on us.

642 Fadlalla, Mohamed, 'Customary Laws in Southern Sudan: Customary Law of Jieng and Nuer' (2009) New York:
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When the matter is left to them and the police to deal with it, apparently, they go nowhere and when
they are faced with severe challenges, they come back again seeking help from the elders or the
families but sometimes it would be too late to repair the damage. In most cases, there are
successful stories where young families would testify that, they were misled by friends or service

providers (Wal).

Wal is concerned about the rate of divorce within the South Sudanese community and,
particularly, the Jieng families. According to Wal, marriage to some extent is no longer an
issue between the two families and their son and daughter. At the time of dispute, some
individual couples may have had access to services where they could be given appropriate
advice regarding their rights including their right to stand up for themselves and challenge
the abusive behaviour from the partner. Consequently, such individuals can challenge the
issue of collective responsibility of the marriage and may end it without the involvement of
the two families. Second, the notion of bride wealth is not a great issue as no one is
eventually obligated to pay back the bride wealth. It is no longer an issue for the women to
stay in abusive relationship due to the constraints of bride wealth repayments. Third, the
issue of co-parenting is no longer a win for the man and is handled differently in Australia.64
It is expected that parents are in better position to make decisions about the care of their
children, however, if they are not able to reach private arrangement, then they are required
to seek mediation through family relationship centre in their respective state or territory

before they go to court.54°

As clearly stated by female participant Adeng from the focus group in Melbourne:

Jieng take into the account family status when getting married or taking leadership in the community

and in most cases those values double the commitment to remain in a married relationship.

644 Milos, op.cit.
845 Fisher, op.cit.
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As discussed in Chapter Three, the requirement to repay bride wealth always creates
tensions. The re-collection of the bride wealth from the extended family comes with
challenges and resentment as it is often shared amongst the woman’s extended family and
might have been redistributed to settle further marriages.®*¢ Consequently, families do have
an incentive to ensure that marriages remain intact even if the woman is facing abuse and
violence in her marriages, still she may be pressured by her family to reconcile with the

husband despite the risks to her safety and wellbeing.54

As discussed in Chapter Three, despite the principles of cieng and dheeng, divorce still
exists in Jieng customary law and it is only ended through the customary court to ensure
that it is known to everyone that these families have ended their relationship, especially
when adultery is involved.®*® In addition, the party to blame is publicised, making it difficult
for him or her to remarry. It is particularly tougher for a woman to remarry than the man
especially when misbehaviour or adultery was the cause of divorce. Jieng Customary law,
describes the legal effects of releasing the spouse of the obligation to continue their marital

relationship, giving the woman the freedom to remarry again and vice versa.%*°

Regardless of divorce status, a man can easily remarry whether in a relationship or not,
however, it is much difficult for a woman to remarry after separation. Very few women
successfully remarry after divorce and the majority remains without a permanent husband
or are married as a co-wife as it is cheaper to marry “aberdhec” (literally mean re-emerge).
The majority of men are reluctant to marry aberdhec because a good family is valued by

the nature and the circumstance of marriage. A woman who was previously married or had

646 Fadlalla, op.cit.
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a sexual relationship with another man has low social status and those who married them

as their first wife are not well regarded in Jieng society.

At the nullification of marriage, the man has the right to recover some of his bride wealth
or property and at the same time, he can take full custody of the children after all the
settlement is made. Consequently, if he did not pay all the cows required according to the
number of children, then custody of children can be delayed until all payment of cattle is
made. This is normally five head of cattle during the court decision or ten head of cattle
(Aruok) per child, if the child is left to stay with the mother and her family for more than five

years.%%0 Kuol, one of the participants from focus group in Melbourne states:

Divorce exists in Jieng culture though it is very rare, Jieng do not have any word for practice of
separation. We also do not have what is so called Intervention Orders because there is no person
who can be dangerous to their own family, but we cannot deny the existing of conflict and
misunderstanding in all the communities but with us the Jieng community, close relatives can
provide sanction to the violent party especially is sometime a man. We used to have not much

violence and rarely, there was no killing or harming (Kuol).

Despite the existing structures of divorce court process, conflict usually arises in many
cases during the recovery of the bride’s price or property.®>! This is because the returned
cattle usually include the offspring, or any cattle sold or diseased as a result of negligence
or where death of cattle could not be proven. However, the proof of dead cattle includes
the skin, or witnesses during the death, as a result, maintenance takes effect inmediately

after divorce.552 On the other hand, many families and Jieng in particular has its own ways

850 Fadlalla, op.cit.
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of handling domestic and family violence. Instead, they will always try to resolve the matter

within the family or community and keep it from escalating. Danne claims the:

South Sudanese dispute resolution has been described as placing a premium on
improving the relations on the basis of equality, good conscience and fair play,

rather than the strict legality associated with western statutory law.®3

On the other hand, there are other issues where a cultural approach may not be considered

such as in family and domestic violence and this is discussed in detail below:

Under Jieng customary law, divorce is not widely accepted and only possible
under extreme situations and only when the woman’s family are willing to repay
some portion of bride wealth to man’s family. However, when the couple in
question have children together, the repaying of bride wealth may be unlikely, but
more emphasis is put on the future status of the children. In the Jieng perception,
the children of divorce parents suffer discrimination and lack of respect from their

peers and the wider community.®%*

Adeng, a female participant from Melbourne’s focus group informed:

Divorce was difficult in South Sudan, because women do not want to leave their children behind
and in addition, stepchildren do live a difficult life because Jieng measured the best family on the

wealth, health, and characters of the parents toward each other and the public (Adeng).

6.5. Conclusion

This chapter analysed why Jieng families do not use formal family dispute resolution and
other services within the family law sector. It discussed how resolution processes were

useful or not useful to the families using the emerging themes from the interviews and focus

853 Danne, op.cit.
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group. The chapter concluded that Jieng families were not utilising the current dispute
resolution mechanism as many concluded they were not willing to take their family matters
to the government agencies since they would not get the outcome that suited their family
situations. The findings indicated that Jieng families faced several challenges in seeking
help with family dispute issues, as they do not believe family conflict should be a legal
matter but should be family business. It was concluded that families usually tried to resolve
disputes within the family and community as the majority did not trust service providers and

would rather give up access to children than going for unknown.
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CHAPTER 7: TRADITIONAL DISPUTE RESOLUTION MODEL

7.1 Introduction

This chapter presents further findings from the interviews and focus groups. Chapter Six
examined the nature of family law problems experienced by participants and explored why
formal resolution rarely works for Jieng communities. Chapter Seven presents participants’
efforts to reach resolution using traditional dispute resolution processes through families
and communities. Efforts at resolution are largely contrary to the methods of resolution
expected within the formal Australian legal system. In order to examine how Jieng
communities resolve disputes outside the formal legal system, this chapter scrutinises each
type of family dispute that arose from the interviews such as issues relating to bride wealth
and co-parenting. Finally, this chapter critically assesses the use of traditional methods of
resolution, highlighting problems with the use of these methods. Participants were asked
what their family and marriage life were like before they came to Australia and what they
think had changed since arrival. During the interviews and the focus groups, participants
discussed specific issues relating to separation, divorce, and disputes over the care of
children. Participants were asked additional questions in relation to the actions they took
to resolve those problems, and their satisfaction with the outcome. These issues were then
discussed in-depth, exploring the reasons behind the actions taken and any services that

were helpful or unhelpful throughout the process.

The chapter raised the question of whether legal pluralism or restorative (community-
based) dispute resolution normally led by elders may be an appropriate solution in resolving
family disputes among South Sudanese families and other non-European groups

particularly the Indigenous Australians.
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7.2. Jieng Normative Approaches and their Pitfalls

When disputes arise between two individuals or a couple who are unable to resolve the
dispute themselves, it takes a third neutral party or parties to facilitate its resolution. Every
society or cultural group has its own ways of approaching dispute resolution. In traditional
families like the Jieng, it is the responsibility of the nuclear or extended family (both paternal
and maternal) and, to some extent, the community to step in and facilitate the resolution of
the dispute if necessary. Among the Jieng of traditional South Sudan families, the
resolution of disputes between the couples remain entirely the responsibility of the

relatives, elders, and leaders.

Jieng communities of South Sudan address disputes of marriage, divorce, and matters
regarding the care of children in accordance with their family traditions and customary
law.%%° This tradition is based on customary oral laws passed down from one generation to
another, implemented by the local chiefs and elders in a public, informal setting. Generally,
disputes are not considered legal but rather familial and communal. Resolutions are not
decided according to written legislation by judges, but according to the wellbeing of the
individuals and of the community by its well-regarded chiefs and elders. As discussed in
Chapter Three, the Jieng define marriage as a union between one man or his successor
and one or more women for the purpose of sexual cohabitation.®% It is further elaborated
that marriage is a means of procreation and maintenance of the homestead. This is under
the provision that such a union may take place between one barren or childless woman
and another woman for whom male consorts are provided; it can also be described as a

union between a deceased male person and one or more women through his successor.%’
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Therefore, marriage in Jieng customary law is not only between a man and a woman or
women, but it can be between a barren woman and another woman or women for the
purpose of continuing family lineage. The definition also uses the term between a man and
a woman or women implying a polygamous marriage which is allowed according to Jieng
customary law.%%8 There are no limits to the number of women a man can marry. In addition,
the definition also uses the term ‘succession’, which means one could enter marriage
through ‘succession’ in the event of death or infertility of the husband. Thus, this adds more
complexity when trying to resolve any dispute regarding those kinds of marriages while in
Australia where family law is formalised. These efforts at resolution sometime fall short of
reaching an agreement due to several underlining issues. Resolution efforts initially start
with restorative practices where relatives and elders try to reconcile the couple to forgive

each other and move forward for the sake of the children and the two families.

This raises the question: what does this mean to families under those circumstances while
in Australia? The following section discusses the conceptualisation of marriage and the

connection with bride wealth among South Sudanese Jieng families:

7.2.1. Bride Wealth Resolutions

In the event of a divorce, unless the marriage has resulted in having enough children (in
which divorce may be more unlikely), bride wealth (cattle) and the cattle’s offspring must
be returned. Consequently, some of these assets may have been passed on for the bride
wealth of the other relatives, which means one divorce could threaten other marriages.
Hence, divorce is viewed as a tragedy to be avoided except in the most compelling
circumstances of extreme incompatibility. As stated in Chapters Five and Six, participants

were given pseudonyms to ensure anonymity and any name referred to here with is not the
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interview participant’s real name. Interviewee Ajang, reported his disappointment that he
paid over one hundred head of cattle to get married and moved to Australia in early 2000s
with one child. While in Australia, they had another child. A few years later, his ex-wife left
him for another man and took the two children. He tried to resolve this with his family and
his ex-wife family but was unsuccessful. He stated he did not want to go to court because
he believed the court would not resolve the matter as he knew the court would not give him

the children and his bride wealth back. He stated the following:

My wife and children are with this man here in Australia and no one cares, | wish we were in South
Sudan, this man would have not seen the Sun again in his whole life. | think he will never step foot

in South Sudan otherwise, he will end up in jail (Ajang).

The quote from Ajang illustrates how dispute resolution is complex with Jieng families.
Formal family law in Australia is premised on the best interests of the children, and the
issue of bride wealth will not be resolved here, as the cattle was paid to the woman’s family
in South Sudan. Consequently, there is no way the Australian courts can consider the
hundred head of cattle as part of property settlement as the nature of these payments has
no jurisdiction within the Family Law Act 1975, and it was paid to the woman’s family
outside Australia. Secondly, the parents of both Ajang and his ex-wife are not here in
Australia. Ajang and his ex-wife only have their extended families and the issue of resolving

bride wealth disputes can be discussed starting with their immediate families.

On the other hand, bride wealth makes divorce and separation more difficult for women as
many women forfeit all their belongings if they separate or divorce. Under Jieng customary
law system, divorce is not widely accepted and is only possible when bride wealth is repaid

to the husband’s family. It is a requirement that can create tensions, especially because
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bride wealth is often shared amongst the bride’s extended family.®5° Consequently, families
have a financial incentive to ensure that a marriage remains intact even if the girl faces
violence. Women who face violence in their marriage may face pressure to reconcile
despite risks to their safety and wellbeing. In addition, a woman who leaves her husband
without obtaining a divorce, and any man with whom she subsequently has a relationship,
can be accused of adultery, an offence under south Sudan’s penal code punishable by

customary compensation awards, court fines, or up to two years imprisonment.560

Jieng customary law looks at the rights granted by the custom patriarchy, giving males
rights to full custody in the event of divorce.®®! The maternal family has the right to be paid
remedies before children can live with their paternal family. During the two focus groups in

Melbourne and Adelaide, the overall conclusion was that:

The majority of male participants stated that care of the children should be given to men as per the
Jieng custom, we do pay the bride wealth and any child/children from the marriage are automatically

affiliated with the paternal family (Marial).

Therefore, it would be argued that Jieng customary law does not consider children’s
position or the mother’s and this takes us to the next discussion on co-parenting within

Jieng families.

7.2.2. Co-Parenting Resolutions (formerly Child Residence)

Jieng customary law takes a patriarchal approach when it comes to children’s living
arrangements. The Jieng use the term ‘child custody’ which is no longer used in Australia.

According to formal family law, residence of the child refers to where the child will reside.

859 Armstrong, op.cit.
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The term custody was dropped through the Family Law Reform Act 2006, in order to convey

to families that children are not property.

For research participants, however, the concept of custody remains strong. The custody
means one parent will permanently have the children after divorce. The issue of child
custody also goes beyond this. According to Jieng family customary law, the man is at
liberty to take full custody of the children, unless “Aruok” has not yet been paid, which would
mean, the maternal family is allowed to live with the child/ren until all dues are paid.%6?
Further, the man has the right to recover some of his bride wealth or property depending
on the number of children from the marriage and, at the same time, he can take full custody
of the children after all the settlement is made. Below is a quote from one of the interview

participants, Ajang:

After my wife was taken by another man, | could have been happy if she did not take my children
with her. This man has no right to live with my children. | have paid bride wealth to her family and |
deserved to take my children as per Jieng customary law, but the law here is not good with men

(Ajang).

It is very clear here that many participants no longer have trust in their marriages and
connection with their children. They fear that, someone in the wider community will exert
undue influence over their wives, particularly in relation to ‘unfounded’ freedom. and could
happened any times that their only hope, which is the family is just gone without any
genuine reason and never see their children again unless they go through mediation or
family court system which is unlikely to occur due to lack of trust in the system and fear of

unknown outcome and potential hope of reconciliation.

862 Jok, Leitch and Vandewint, op.cit.
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Men do not want to relinquish their children for two reasons. First, children carry the family
lineage and any Jieng man who does not have a family by middle-age is considered the
living dead since he did not procreate to leave behind family lineage. Second, the payments
of bride wealth are considered by the Jieng families as an incentive for the children’s
affiliation. Hence, children are automatically affiliated to their paternal family. For women,
it is very clear from the Jieng perspective that their right to live with their children after
divorce is always limited if they pursue dispute resolution through the Jieng customary law
model. Consequently, some women chose to remain in a relationship for the children’s
sake. If they choose to follow the formalities of Australian family law to share parental
responsibilities, then they may face some challenges with ongoing threats and demands to
return to the relationship. If they chose to stop contact with the children to avoid potential
family and domestic violence, then they can be isolated from their family and community.
This issue of children affiliation and best interest of the children may play a challenging role

in the children’s relationships with both parents.

In contrast, Jieng customary law examines the rights granted by the customary patriarchy,
giving males the rights to full custody of the children in the event of divorce.®%3 Similarly,
the woman’s family has the similar right to be paid remedies before children can live with
their paternal family. Therefore, it would be said that Jieng customary law does not consider
children’s position or the mothers and do not have the concept of shared parental

responsibilities after divorce.

%63 Fadlalla, op.cit.
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7.3. Jieng Dispute Resolution Model

During the interviews and two focus groups in Adelaide and Melbourne, the Jieng dispute

resolution model was established as per Figure 6 below:

Children C> Dispute

Divorce Famlly _ Paternal

£

Community

Family

Extended
Family

Maternal
Family

Figure 6: Family Dispute Resolution

In Australia and worldwide, it is common for a family or couple to encounter disputes and
issues within their relationships, which can be either resolved by the couple themselves or
with the help of professional through counselling or family dispute resolution services.
However, in South Sudan particularly with Jieng (Dinka) families, dispute resolution
remains the responsibility of couples themselves or the family, relatives, and the community
at large. This process used to be followed smoothly when disputes arose between the
couples back in the South Sudan. In the following section, the process of Jieng family

dispute resolution and why it is often ineffective in Australia is briefly analysed.
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7.3. Domestic Violence

With Jieng communities back in South Sudan and in Australia, domestic violence is not
culturally acceptable. If it occurs, Jieng families always take a restorative approach to
resolving the conflict by blaming and shaming the perpetrator and dissuading the victim to
forgive and reconcile. This is done for their children’s sake, as well as to maintain the good
names of the two parties’ families. However, Jieng customary law uses the sanction as a
form of deterrence for the perpetrator, although the deterrence is not based on the fear of
imprisonment, but rather the fear of ‘Nhialic’ (God), the fear of supernatural powers, the
fear of public criticism, and the fear of revenge.%* The fear of revenge is perhaps the most
effective deterrent to violent crime, as revenge is collective and a whole clan can be held
responsible for the wrongful actions of one member against another clan. Therefore, it is in
the clan’s best interest to prevent individuals from committing wrongs, and when a wrong
is committed compensation to the wronged party is best paid ‘within a reasonable time to

prevent revenge'.5%°

Nevertheless, the Jieng do not have a specific consequence for domestic violence, only
that a man could lose his social status in the community. This may mean that a man who
is violent to women and children is considered as ‘not man enough’ and, in most cases,

may be excluded from important family and community matters.
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7.3.1. Step One: Man’s Family (‘Koc Ke wa’)

The Jieng traditional family takes a patrilineal lineage structure; when a man marries his
wife, she is considered to have left her parents and their family lineage and to have become
a member of her husband’s family. In the event of any disputes, it is entirely the
responsibility of the man’s family to take appropriate measures to end the dispute. It is
common among the Jieng family to seek help within the family when conflict arises.
However, it is an obligation of the man’s family to engage the couple in a dialogue setting
which normally puts more emphasis on ‘cieng’ (living together) as stated early. This
process takes several days and many consultations with everyone who may be part of, or
had any great influence in, the subject matter. Nevertheless, if the matter cannot be
resolved by the man’s family, it will be taken further to the in-law’s (woman’s) family for
intervention. This normally happens by taking the woman back to her family with a specific
message requesting her family members to discuss their daughters’ concerns. This is done
without giving the details or the nature of the conflict and feedback is to be delivered within
a short period of time. This generally occurs if the woman is not happy with the outcome of
the resolution concluded by her husband’s family. This stage of the process is reached: if
the woman wants to end the relationship; if she thinks she was not heard; or if she believes
the resolution was unfair on her and would like her family intervention. During the dispute
resolution conducted by the man’s family, emphasis is put on the nature of the issues as
there are sensitive issues which do not require compromise. For instance, if the woman
has insulted ‘kaat’ (the lineage) with a taboo subject such as witchcraft, natural defects, or
greediness, it is automatically taken to her family as the dispute is no longer between her
family and her husband’s but is a whole clan issue. During the interview, participant Mabior

stated the following:
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It is normal in Jieng culture, when issues arise within the families, you usually call your relatives to
intervene, but, if the matter is difficult to resolve within the family by parents or closed relatives,
then a woman can be returned to her family such that she could be investigated and returned with

a specific message (Mabior).

This leads us to the next stage of resolution which addresses how the woman’s family

would normally respond to the request from the in-laws.

7.3.2. Step Two: Woman’s Family (Koc Ke nya - In-Laws)

In the Jieng marriage settlement, there are many stakeholders including: the couple, their
two families; relatives, and the communities of origin. At the settlement of the marriage,
everyone mentioned above has a say from the initial process until the settlement. In the
same way when a marriage comes to an end or faces challenges, it is also expected that
everyone involved will have an opportunity to make a comment regarding the future of the
marriage. In Jieng traditions, there are two main protocols in dispute resolution: the first
dictates that the family of the man is the initial contact in any dispute process; and the
second, that if they are unable to resolve the matter, it is then taken to the woman’s family.
It is from this point that the meeting between two families would commence. During the

interview, Atem stated the following:

My ex-wife was taken to her family after she refused to accept the resolution concluded by my
family. Her family came back after three months with the message that they found, there was no
major issue to end the marriage but regrettably she refused to reunite with me and they requested
more time to consult with all the family members including her father and mother back in South

Sudan (Atem).

As stated above by Atem, his family resolved the dispute and wanted them to remain a

married couple but his ex-wife refused to accept the resolution. This triggered Atem’s family
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to seek the intervention of his ex-wife’s family but this was unsuccessful as she made her
position clear and she was no longer interested in the marriage. This example raises two
guestions: firstly, what would have happened if this case was resolved in South Sudan? To
respond to this question, one has to look at the position presented by the ex-wife’s family.
There was no major issue to change their views that the marriage is in jeopardy and
therefore, they only requested more time to resolve the matter which mean they will try to
dissuade her to change her mind. However, if she were in South Sudan, she would likely
have been forced to accept the resolution. She would have had no choice but to accept the
resolution because no one from the two families who was willing to stand with her. It may
be different if her family stood with her and was ready to repay the bride wealth when
necessary but unfortunately, her family disagreed and rejected her request to end the
marriage. The second question would be, what would be the result be if she refused to
accept the outcome of the resolution? Well, in Australia, there would be nothing else the
family could do since she had the protection of the law and no one in her family could force

her to do or accept anything that she was not happy with. Atem further explained that:

My ex-wife is now isolated as she has been disowned by her family after she refused to listen to
them and my family are still hoping to welcome her back if she changes her mind, but for me it is
over because she committed adultery and | don'’t think | can handle having a step child in my family.

It is embarrassing (Atem).

Atem states that his ex-wife is isolated from her family and his family because, it was their
expectation that she should listen to them. At the same time, she also faced challenges in
finding a new partner from the same community, as any man who having a sexual
relationship with her would be considered as adulterer. He would also face isolation as her
family would not accept to negotiate her remarrying anyone else since her divorce request

had not yet been accepted by both families.
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Generally, when a family encounters challenges in their relationship, it is common for them
to separate for a short while they may reunite later if the matter is resolved, or they may
choose to end the relationship permanently. In Jieng customary law, this process is not
given the chance. The priority of every stakeholder is to make anything possible for the
continuation of the marriage between the couple. When the woman is examined and found
that she was at fault, the stakeholders may decide on the ‘awac’ compensation for the
wrong committed by the woman against her husband or his family. It usually up to the man’s
family to accept the awac or reject it. But if the woman’s family believe that she was not at
fault then they will call for the meeting with her husband’s family in the presence of the
community to raise some of her concerns. The community here acts as a mediator between

the two families.

In Jieng customary law, when a couple decides to end their marriage, they must go through
a lengthy process.®%® Divorce, according to Jieng customary law, is the dissolution or
ending of the marriage.®%’ Marriage should be legally ended or granted by the court with
the consent of all parties attached to the marriage agreements. The court process and
divorce are made more difficult rather than easier as a means of retention of family ties.68

During the Melbourne focus group, one of the participants, Matiop, informed that:

Divorce is not only difficult because of wealth pay back but it is also difficult because it’s diminished
the status of the man or both parents and their children consequently bear [the stigma] of being
considered children from a dysfunctional family. Therefore, Jieng families are always careful to
ensure that their families remain together for the betterment of their children’s future and how they

will be viewed by the society (Matiop).

866 Statistics, op.cit.

%7 Fadlalla, Mohamed, ‘Customary Laws in Southern Sudan: Customary Law of Jieng and Nuer' (2009) New York:
iUniverse

868 Fadlalla, op.cit.
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As stated earlier in this chapter, under Jieng customary law, divorce is not widely accepted
and only possible under extreme situations and most likely when the woman’s family are
willing to repay some portion of bride wealth to the husband’s family when couples have
children together. The requirement of repaying bride wealth always creates tensions,
especially since the bride wealth is shared amongst the bride’s extended family.%69
Consequently, families have an incentive to ensure that marriages remain intact. Though
domestic violence is not within the scope of this study, it is directly connected with marriage,

divorce, and care of children disputes.

7.4. Conclusion

This chapter presented the findings from the interviews and the focus groups both in
Adelaide and Melbourne. It showed the different dispute resolution mechanisms usually
used by Jieng families back in South Sudan and explained why the same processes are
not effective here in Australia. The findings have revealed that Jieng families have many
challenges in trying to use their own dispute resolution process in resolving family disputes

in Australia.

In this chapter, two main factors stood out: first, it is very clear that Jieng customary law
gives custody of the children to their father as his customary legal rights are connected with
the payments of bride wealth. Similarly, the family of the woman has a right to be fully
compensated before children are allowed to stay with their paternal family. This
demonstrated that the mother of the children and the children themselves have no rights
throughout the process of determining living arrangements for the children. Therefore,
there are some cultural processes that favour the rights of the father and do not incorporate

the notion of the best interests of the child or children. Conversely, it could be concluded

889 1hid
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that the family law system does not consider cultural approaches when making decisions
regarding the care of the children. This is also true of FDR which is only conducted by
accredited family dispute resolution professionals contrary to the cultural approaches of
elders and aunties. Hence, both approaches have gaps in determining mutually agreed
resolutions for South Sudanese Jieng families and other similar groups in Australia. The
chapter concluded that there were many family law problems experienced among Jieng

families in Australia and that the current approaches to their resolutions were not effective.
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CHAPTER 8: IS RESTORATIVE DISPUTE RESOLUTION A

SOLUTION (COMMUNITY BASED MEDIATION)?

8.1. Introduction

This chapter examines whether the family law disputes of Australia’s South Sudanese and
other similar communities are best resolved through the formal family dispute resolution
process, the incorporation of legal pluralism, or another more appropriate solution process.
As discussed in Chapter Four, there is one nationwide system of law and no recognition of
legal pluralism in the area of family law in Australia.®”® This is due to the unwillingness of
policy makers to act on research and several legal reviews that recommend the recognition
of customary law of Indigenous Australians and religious practice within family law through
legal pluralism. It is unlikely that legal pluralism is a solution. Hence, this chapter offers
another answer to the resolution of family disputes faced by South Sudanese Jieng families

and other groups in Australia.

The chapter proposes a new dispute resolution model known as the restorative family
dispute resolution model (RFDR). This is significant for migrants, refugees, and Indigenous
communities as it offers a collective approach and provides healing and focus for future
relationships with families. It also offers strategies to engage South Sudanese Jieng
communities and other similar groups who resolve family law problems in the community
through Community-Based Mediation. Community Based Mediation is a form of restorative
family dispute resolution mainly conducted by elders and leaders using a collective

approach among families and relatives.

670 \Voyce and Possamai, op.cit.
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8.2. Is Legal Pluralism an Alternative Answer to South Sudanese

Family Dispute Resolution Problems?

There is only one legal system in Australia, including family law. This is in contrast to other
western legal systems where legal pluralism is allowed in the area of personal law.6"* This
is due to unwillingness of policy makers to act on several research and legal reviews®’2
that recommend the recognition of customary law of Indigenous Australians and religious
practice within family law through legal pluralism. Thus, all attempts to recognise legal
pluralism were unsuccessful. The Australian Law Reform Commission®2 delivered a report
that suggested the Aboriginal and Torres Strait Islander’s law be recognised in the family
law jurisdiction but failed to conclude whether a separate legal approach is desirable for
Indigenous people. Consequently, despite the Law Review Commission’s
recommendations, there was no action taken concerning their recommendations. Another
report presented in the Western Australia against the recognition of Indigenous customary
law,674 stating that the practice of two personal legal system would encourage division

among the Australia communities.®”>

The Australian Law Reform Commission compiled a similar report which promoted a
process for the recognition of multiculturalism suggesting the elimination of bureaucratic
obstacles and supporting of cross-cultural responsiveness.®’¢ This report did not support
separate laws for different ethnic group within the Australian communities on the grounds
the separate systems could be perceived as undermining equality and universality. On the

other hand, researchers such as that of Humphrey, (Humphrey 2007)(Humphrey
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2007)(Humphrey 2007)%77 argue that the majority of Lebanese people feel that Australian
law lacks ‘equality and universality’, and instead is prejudiced against multicultural

communities and lacks transparency.6’®

Consequently, the Australian state and federal governments have repeatedly declined
accepting the legal practices of Indigenous and multicultural groups. The Family Law Act
1975 (Cth) is seen as the contemporary law protecting the rights of all Australian special
regarding gender justice. For instance, the introduction of no-fault divorce within the family
law promotes the equal division of family property after divorce or separation. The equal
division of assets of marriage signifies the appreciation of the homemaking contribution of
the two parties. The informal practices of some cultural groups within Australia may not fit
with the formal legal system. .87 Family customary law or personal religious law in some
instances may not have a formal recognition by the state even though they may be in

practice.

Recognising legal pluralism raises several issues. The South Sudanese customary law
system is based on patriarchal values and is susceptible to human rights violations. In
many cases women may be oppressed under this system, expected to follow traditional
cultural practices that can be harmful, and may be blamed for family breakdowns. Atem

stated in Chapter Seven:

My ex-wife is now isolated as she has been disowned by her family after she refused to listen to
them and my family are still hopping to welcome her back if she change her mind, but for me it is
over because she committed adultery and | don'’t think | can handle having step child in my family.

It is embarrassing (Atem).

877 Michael Humphrey, 'Culturalising the abject: Islam, law and moral panic in the West' (2007) 42(1) Australian
journal of social issues 9
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Consequently, violence against women may be overlooked among the South Sudanese.
This is due to the focus being on keeping the family together by arguing that problems are
part of human life and can be resolved by families rather than strangers in a court of law
who know nothing about the dynamics within that particular family. Recognising the
customary law in its entirety under Australian family law would, in turn, provide less
protection to vulnerable groups like women and children. As merry explains, culture often
refers to traditions and customs that are justified by their roots in the past, and arguments
about preserving culture become the basis for defending control over women.®& Therefore,
the protection of women and the children is likely to be compromised with the notion of
upholding cultural practices and keeping the families together, as this is the key element of

the customary law approach.

Customary law and its dispute resolution approach, however, are considered by South
Sudanese families as being more authentic,%®! and for many, would be seen to put the
interests of family and particularly the children first above any other interest. Therefore,
rather than accepting legal pluralism into the formal legal system, it seems that a middle
ground that protects human rights, and especially protects against domestic violence, but
still recognises the cultural norms and values of the South Sudanese community is
necessary. This middle ground is best provided through the recognition of alternative
dispute resolution alongside formal dispute resolution. This process may support and build

trust among South Sudanese families and other similar groups in Australia.

The role of leaders is another significant issue with the customary legal system.
Participants in this study highlighted the importance of community leaders and elders in

resolving disputes, suggesting their powers be recognised and supported by the Australian

680 Merry, op.cit.
881 Jok, Leitch and Vandewint, op.cit.
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family law sector. Milos in her research argued that community leaders are expected to
make decisions and resolve conflict within the community based on customary practices
and traditions. The involvement of leaders, however, must work alongside rather than
against the formal legal system. Customary traditions and practices are based on
patriarchal values, and community leaders can potentially exercise arbitrary power,
oppressing the vulnerable groups within their communities, including women, young
people, and small, unrepresented community groups.®? It is further argued that recognising
the role of community leaders would mean recognising the powers of unelected leaders to
interpret customs based on patriarchal values and power hierarchy. Therefore,
acknowledging and supporting the powers of community leaders without state control could

lead to indiscriminate results and possible human rights violations.

Despite the problems arising out of recognition of plural legal orders, recognition of legal
pluralism is not an impossible task, assuming the downfalls are addressed in an
appropriate way. First and foremost, as the International Council on Human Rights Policy
stresses, it is paramount to have a thorough understanding of the problems faced by the
families, and of the context of community’s laws if recognition of customary law is to be
meaningful.883 The importance, relevance and reliance on customary law need to be
understood and appreciated before recognition of such law can begin. More importantly,
the Australian family law system needs to recognise the shortcomings of the customary

system and its elements and attempt to address these in that recognition.

82 Milos, op.cit.
883 Parashar, op.cit.
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8.3. Is Formal Family Dispute Resolution an Alternative Answer to

South Sudanese Family Dispute Resolution Problems?

As discussed in Chapters Four, Six, and Seven, studies into family dispute resolution
indicate that families from minority cultural backgrounds do not use FDR at a rate
proportionate to their representation in the community.58* Several reviews have concluded
that the family law system does not meet the needs of people from culturally and
linguistically diverse (CALD) backgrounds, and that a range of personal and systemic
factors limit the ability of people from minority cultural backgrounds to access family law
services.%8 The discussion from Chapter Seven revealed that, Jieng communities of South
Sudan address disputes of marriage, divorce, and the care of children matters in
accordance to their family traditions and customary law.58¢ Resolution of family law
problems is based on customary oral laws passed down from one generation to another,
implemented by the local chiefs and elders in a public, informal setting. Generally, disputes
are not considered legal but rather familial and communal and resolutions are not decided
according to written legislation by judges, but according to the wellbeing of the individuals

and of the community by it well regarded chiefs and elders.

Formal family dispute resolution has been an alternative solution to going to court among
wider Australian mainstream communities since 2006. However, the literature suggests
that families from CALD backgrounds are underrepresented within family dispute resolution
services and do not understand how family disputes are resolved among those

communities.®®” The available data indicates that families from minority cultural

884 Armstrong, op.cit.
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backgrounds do not use FDR at a rate proportionate to their representation in the
community.®® A number of reviews have concluded that the family law system does not
meet the needs of people from culturally and linguistically diverse (CALD) backgrounds,
and that a range of personal and systemic factors limits the ability of people from minority
cultural backgrounds to access family law services.®® In addition to the existing data, the
findings from this thesis revealed that Jieng families do not trust government agencies or
service providers with family dispute problems. As previously discussed, one of the

interview participants states:

We have language and communication difficulties with government agencies and other service
providers. | don’t think taking family issues to strangers was useful. | decided to leave my children
in the care of their mother because | don’t want to have trouble with Police. If my wife understands
the benefit of our children having their father around them, then, she will allow me to come back

and live with my children again as family (Deng).

8.4. Restorative Family Dispute Resolution (RFDR)

The question arises whether restorative family dispute resolution may be a solution to Jieng
families and others of similar cultural backgrounds including Indigenous Australians,
religious groups, and other ethnic groups which practice customary law. This is the first
time this new model has been proposed in Australia in relation to assisting South Sudanese
families to resolve family disputes. There is no literature to suggest that the concept of
restorative family dispute resolution has been suggested previously for resolving family law
disputes. Instead, the exception of restorative justice programs being widely used in

criminal justice system in Australia and New Zealand, respectively.5%°

888 Armstrong, op.cit.
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Restorative justice is defined as a process whereby all parties with a stake in a dispute
come together to resolve collectively how to deal with the aftermath of a disagreement and
its implications for the future.®®! It is an approach that promotes fair or just restorative
outcomes, separate from the formal legal system. It transforms conflict into co-operation,
and the parties negotiate workable outcomes for themselves and their children; this results
in fairer and more effective decision-making, the healing of individuals, and the resetting

and restoring of relations.

The concept of restorative justice has existed for many years in one form or another among
the Indigenous and other cultures, it was initially used in its modern sense in the 1970s to
refer victim-offender mediation programs in North America.?%? Restorative justice was
adopted in 1990s in New Zealand as an effective way of addressing juvenile offending
through the introduction of Group Conferencing under the Children, Young person and their
Families Act.®®® Consequently, all juvenile offences except murder and aggravated rape
were dealt with by a family group conference, which was meant to bring together of the

offender, victim and their families with the goal of repairing the harm caused.%*

The development of restorative justice policies, procedures and programmes that are
respectful of rights, needs and interests of victims, offenders, communities and all other
parties was encouraged at the Tenth Session of the United Nations Congress on Crime
prevention and Criminal Justice in 2000.5% Restorative justice principles were then added

on the United Nations agenda in 2002, where its basic principles on the use of Restorative

891 Mark Umbreit and Howard Zehr, 'Restorative family group conferences: Differing models and guidelines for
practice' (1996) 60 Fed. Probation 24
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1989 (CYP&F): review and evaluation' (2000) 18(4) Behavioral sciences & the law 517
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Justice Programmes in criminal matters were adopted by the Economic and Social
Council.%% The UN basic principles encourage member states to establish guidelines and
standards that set out use of restorative justice programs appropriate to their legal

system.5%7

Since 2001, restorative justice practice has become mainstream in the Australian juvenile
criminal justice system and has been extended for use with adults’ offenders.®®® Current
literature suggests that restorative justice programs now expand conferencing for both

young and adult offenders known as circle sentencing and victim-offender mediation.%%°

This thesis argues that since restorative justice programs are widely used and effective
within the criminal justice system then, it would be of great benefit to extend the same
concept to the family dispute resolution sector among the South Sudanese and other
similar cultural groups who are currently under-represented in formal family dispute

resolution.

8.4.1. Restorative justice family dispute resolution in South Sudanese communities
The potential value of restorative justice in resolving family law problems within the South

Sudanese community is reflected in the comments of a participant from the Adelaide focus

group:

Councils of elders should be formed and trained with Australia dispute resolution process such that
they can be ready to arbitrate family dispute which are not criminal by nature - issues which may

require counselling or family mediation (Malou).

8% paul McCold, 'The recent history of restorative justice: Mediation, circles, and conferencing' (2006) Handbook of
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Malou explained that in his own sub-community, there are three key elders whom they rely
on when there is a problem between a couple or two people in their community. This
approach works with people prioritising safety, doing no further harm, building trust,
empowerment, and self-determination, and ensuring voluntariness. Restorative mediation
is a style of mediation that seeks to allow the parties to reach their own resolution in
partnership with a trained neutral practitioner and to find ways to restore the relationship
between the parties to a more balanced level of civility. This concept is a core value of the
South Sudanese customary law process of dispute resolution which, as discussed in
Chapter Three, adopts a ‘conciliatory approach’ to dispute resolution.”® The objectives of
South Sudanese customary law are not retributive but restitutive, and can be summarised
as: ‘the maintenance of peace or equilibrium and the restoration of the status through the

payment of damages.’°?

This differs from the goal of western statutory law systems, which is to ascertain the truth,
regardless of whether the truth brings satisfaction or resolution to the parties. A study
conducted in Melbourne with Sudanese former refugee on how disputes are resolved in
their community in Australia. The study results are consistent with the findings of this thesis,
participants revealed that they struggles in getting appropriate approaches to resolve the
different types of dispute faced in their community in Australia.”®? One of the participants
pointed out that “it is painful to see a family break up and parents decide to go separate
ways”.’% This view is common across the South Sudanese families as their priority is
always to keep the family together by resolving the problem with aim to reconcile and
reunite. Danne explains that, ‘African dispute resolution has been described as placing a

premium on improving relations on the basis of equity, good conscience and fair play, rather

00 Danne, op.cit.

01 Milos, op.cit.
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than the strict legality often associated with Western justice.”’%* Therefore, when a crime is
committed, it is common for the court to order the defendant or accused to pay
compensation to the victim’s family to restore equilibrium. This is seen as more effective
than applying penal sanctions, as it is said to induce obedience and enable society to

maintain a strong sense of discipline. 7%

As evidenced in Chapters 6 and 7, Jieng families want to resolve family problems without
recourse to the formal legal system. Participants suggested a hierarchy of preferred dispute
resolution avenues for family and relationship problems, with conciliation by extended
family as a first step, and ‘arbitration’ or mediation by a community or religious leaders or
council of elders if this fails. South Sudanese Jieng participants, most of whom were
community leaders, stressed that family cohesion is the main priority for Jieng families, and
that the involvement of external services is seen as likely to lead to divorce rather than
reconciliation. Going outside the community to family law services is regarded as a ‘last

resort’. One of the participants from the Adelaide focus group summed up this concern:

If you try to solve family problems outside the family, it usually gets bigger and becomes
something else, everything becomes about the woman'’s safety and not the family’s

cohesion (Makuei).

This concern reflects the perception that family relationship services are separation
services, rather than relationship building services. In contrast, community-based dispute
resolution or restorative resolution focus on preserving family relationships. Nevertheless,
restorative dispute resolution offers an approach that brings together individuals, families,
social networks, services, and government agencies, through informal and formal

processes, to proactively build relationships to resolve, or prevent, conflict and wrongdoing.

704 Danne, op.cit.
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Restorative dispute resolution is based on the philosophy of restorative justice. This
philosophy provides a framework which is underpinned by values and beliefs that asks to
approach wrongdoing differently. The focus is on community, relationships, and the healing
process whereby all parties with a stake in a particular dispute come together to resolve

collectively how to deal with the aftermath of the conflict and its implications for the future.”°6

The philosophy that underpins restorative justice philosophy holds that human beings are
happier, more productive and cooperative, and more likely to make positive changes in
their behaviour when those in positions of authority act with them rather than upon them or
for them.”®” As revealed by the participants through interviews and focus groups, the
majority of participants stated clearly that they did try to resolve their family problems
including domestic and family violence themselves but were unsuccessful. This means
Jieng families are using restorative family dispute resolution approaches in trying to resolve
family law problems. Consequently, participants expressed a necessity and dedication to
the Jieng customary law system, suggesting that it is still widely utilised throughout
Australia among the Jieng communities. Other similar groups, including Indigenous

Australians, are also practising a restorative dispute resolution approach.”°8

This is significant for other refugee communities within Australia, as well as other migrant
and indigenous communities as it takes a collective approach and provides healing and
focus for the future relationships with the families. Findings from a cultural assessment of
family dispute resolution at one of family relationship centre revealed that participants in an
Iraqi men group prefer the collective approach of dispute resolution over the individualist

approach way of resolving the dispute in Australia.’® The study pointed out that shame
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and face-saving were some of the factors preventing families from some CALD
communities to seek help with formal family dispute resolution services.’*? With those
factors in mind, it is very significant to look at the alternative ways of resolving disputes in
the way that appropriate to their family’s situation. A further report by the Family Law
Council concluded that members of CALD communities have a preference for resolving
family disputes privately with the assistance of extended family and community or religious

leaders.’11

Furthermore, this approach is widely used in South Sudan and other African countries
among the local communities. Assefa pointed out that the Ethiopia legal system has
adopted a use of the dispute resolution known as “Shimglina” (Shimglina is an Amharic
word for elderliness), the process is preside over by the Shimagles (elders in Amharic) who
are selected by the parties to the dispute or by their relatives on the merit basis that include
age, kinship, integrity, religious authority and the knowledge of the custom of a given
community.”*?> The Shimglina process allows the parties to a dispute to present and explain
their problem and respond to the question from the Shimagles. Kelemework argues that
the objective of the Shimglina process is the reconciliation and forgiveness between the
parties in a dispute and the wider community rather than the punishing the individual
responsible for the wrongs committed.”'3 However, resolution concluded by the Shimagles
does not aim for financial compensation or criminal punishment. The outcome may range
from apology in low conflict cases and all other form of symbolic gesture of reconciliation
which may involve customary ritual.”*4 Similarly, in South Sudan custom, family disputes

are generally resolved by the elders or leaders starting from family level to the larger
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community in few cases, according to Deng, conflict resolution in South Sudan is based on
the mediation to restore social harmony and consensus within the respective community,
rather than on strict legality or punishment. The ethos of customary law family dispute

resolution mechanisms is thus conciliation.”1>

Restorative justice approaches to resolving disputes within communities where a
community-oriented focus would be more culturally appropriate has been criticised. In
particular, Indigenous Australians have been reluctant to be involved in family group
conferences in the criminal law context, and the implementation of conferencing for
Indigenous young offenders has not reduced the offending rate,’'® however, argues the
success of restorative justice dispute resolution within the criminal justice system has been
evaluated against criteria that is too narrow and bounded by colonialist assumptions.
Instead, he suggests that restorative justice dispute resolution not only helps to restore
relations between the direct participants, but also assists in opening a dialogue between
oppressed social groups and the dominant culture.”*” Thus, restorative family dispute
resolution may also assist in building more positive relations between the Jieng community,
who have faced discrimination within Australia and a sense of alienation from the formal

legal system, and the dominant culture.

8.4.2. Restorative Dispute Resolution and Family Violence

Family violence is common among the CALD communities, and family violence is often
thought incompatible with restorative justice due to emphasis on face-to- face processes
and reconciliation between the victim and perpetrator which in most cases may not be

suitable to the power in balance featured in family violence cases.’® However, it has also

15 Deng, op.cit.

718 Chris Cunneen, 'Restorative justice and the politics of decolonization' in Restorative justice: Theoretical
foundations (Willan, 2012) 54

7 1bid

18 Kay Pranis, 'Restorative Justice, SocialJustice, andthe Empowerment of Marginalized Populations' (2001)
Restorative community justice: Repairing harm and transforming communities 287
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been argued that restorative dispute resolution is often more appropriate for addressing
family violence than traditional methods of dispute resolution. The main aims of restorative
justice are broader than just face-to-face meetings regarding restorative justice. There is
common understanding between the efforts to reduce family violence and restorative
justice movement. It has been argued that both are greatly concerned with clear
acknowledgement of the wrongness of the behaviour, with the message to the victims that
they are not responsible or do not deserve what happened’*®, with a recognition that the
community bears some responsibility for the broader social climate regarding the behaviour

and with making both individual and the social changes which will end the behaviour.”2°

It is argued that community-based processes that emerged in the restorative justice
movement offer the hope that in response to family violence a larger group of parties can
be engaged to influence the offender, to create safety nets for victims and stimulate a larger
community discussion about the origin of such behaviour.”?! Pranis further argues that
individuals are responsible for their impact on others and on the larger whole of which they
are a part. Which mean communities are responsible for the good of the whole, which
includes the well-being of each member.”?? With the Jieng families back in South Sudan
and in Australia, there is a shared value that the well —being of the whole community is the
responsibility of every individual and the well-being of every individual is a responsibility of
the whole community. Hence, there is a chance the restorative dispute resolution may
effectively worked with Jieng families and other similar groups if leaders and elders’ roles
are recognised and given a specifics training and guidance to response to family violence

situations.

19 Mary Achilles and Howard Zehr, 'Restorative justice for crime victims: the promise, the challenge' (2001)
Restorative and community justice cultivating common ground for victims, communities and offenders. Cincinnati,
OH: Anderson 87

20 Kay Pranis, 'Restorative values' in Handbook of restorative justice (Willan, 2013) 81

2L | bid

22 Kay Pranis, 'Restorative values and confronting family violence' (2002) Restorative justice and family violence 23
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It has also been argued that restorative justice has at its heart values that assist in
confronting family violence. Restorative justice has a focus on mutual responsibility, which
hold individuals responsible for their impact on other family members, as well as being
responsible for contributing to the good of the community as a whole.”?3 It recognises moral
authority, especially the authority of the community leaders, which is more likely to produce
behaviour change than a dispute resolution process that is embedded in the recognition of
legal authority.”?* It can increase the agency of vulnerable parties by providing the
community support and ensuring that the community, and not just individuals, take

responsibility for the safety of women and children.”?®

723 Strang and Braithwaite, op.cit.
24 | bid
725 Pranis, op.cit.
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8.4.3. The Model (RFDR)

The empirical data from chapters Six and Seven suggested that community-based
mediation with a similar approach referred to here as ‘Restorative Family Dispute

Resolution’ (RFDR) can be established as reflected in figure 8:

Couples

Paternal

Family

Maternal
family

Figure 8: The RFDR Model

The desire to resolve family problems privately was a strong theme in both focus groups
as well as for a majority of interview participants. Participants suggested a hierarchy of
preferred dispute resolution avenues for family and relationship problems, with conciliation
by extended family as a first step and ‘arbitration’ or mediation by community or religious
leaders or by a council of elders if this fails. South Sudanese Jieng participants, most of
whom were community leaders, stressed that family cohesion is the main priority for the
Jieng families, and that the involvement of external services is seen as likely to lead to
divorce rather than reconciliation. Going outside the community to family law services is
regarded as a ‘last resort’. Therefore, the general perspective suggested that a community-

based dispute resolutions model may be a solution to South Sudanese communities and
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other similar groups in Australia. This approach is not new among the indigenous
communities across the globe, literature suggested that the approach is popular among the
native communities in Canada, New Zealand and more recently within the juvenile justice
in Australia.”?® For instance the Navajo peace process which is a quintessential form of
restorative justice as it involves the community in restoring people and groups to the well-
being in a needs-meeting way. The needs of everyone in the healing process are the
paramount. The findings from the interview participants and focus groups are consistence
with the Navajo’s perspective. Among the South Sudanese and Jieng families, conflict
between parties normally affect the nuclear family, extended family and the larger

community.

It is suggested that with the current sixty-five Family Relationship Centres (FRC) across
Australia, there is a need to employ and train CALD-Family Dispute Resolution
Practitioners in restorative dispute resolution approaches. They can then work in
collaboration with elders and community leaders to ensure that appropriate assessment for
family and domestic violence is conducted and that there is help in the facilitation of the
restorative family dispute resolution process. Those mediations would be divided into stage

one and stage two.

8.4.4. Stage One: Early Intervention

Stage one would be to use the restorative dispute resolution approach to resolve the
conflict between the couples as they are about to separate or after they have already done
so, but are still under the same roof and have not made a final decision to end the
relationship. This stage is equivalent to the current counselling undertaken by the

mainstream Australians when they are faced with challenges in their relationship. This

726 Dennis Sullivan and Larry Tifft, Handbook of restorative justice: A global perspective (Routledge, 2007)
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stage does not aim to resolve co-parenting. Rather, it aims for early intervention, which
means resolving the conflict before proceeding to separation or divorce and if, indeed, the
separation occurs then. The restorative dispute resolution practitioner then commences
with stage two, whose goal is to amicably resolve issues related to the care of children in
culturally appropriate ways that reflect the Family Law Amendment (Shared Parental
Responsibility) Act 2006 with the principal of shared care responsibility where this is in the

best interests of the children.

For instance, let us use Ajang’s example with his ex-wife. Ajang outlined his disappointment
in Chapter Seven; that he paid over one hundred head of cattle to marry his ex-wife and
moved to Australia in early 2000s with one child and while in Australia they had another
child. A few years down the line, his ex-wife took off with another man and the two children.
He tried to resolve this with his family and then the ex-wife family but was unsuccessful.
He stated he does not want to go to court because he believes the court will not resolve
the matter as he knows the court will not give him the children and his bride wealth back.

He stated the following:

My wife and children are with this man here in Australia and no one cares, | wish we were in
South Sudan, this man would have not seen the Sun again in his whole life. | think he will

never step foot in South Sudan otherwise, he will end up in jail. (Ajang)

Ajang’s example had already involved the two families but there was no solution as his ex-
wife had already decided to end her relationship with Ajang and re-partner. The new
proposed restorative family dispute resolution approach would have done little to reunite
Ajang and his ex-wife but instead could have made a referral to stage two for co-parenting.
Extensive explanations would have been provided to both Ajang and his ex-wife such that
they were informed of what was in the best interests of the child or children and the

importance of shared responsibility in their children’s up-bringing. Throughout the
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interviews and focus groups, almost all participants believed that the family law in Australia
only gives a mother the rights to remain with the children at the family home while the father
is taken away. However, there is no literature to prove this, just a mere perception among
the CALD communities across Australia. If Ajang were given the opportunity to spend time
with his children without going to court, he would not have been bitter about his bride wealth
and the children since the main purpose of bride wealth is for the wife to procreate children
who will carry forward the family lineage. Furthermore, further explanations would have
proven significant for him to understand that both parents were important in the upbringing
of the children. If these explanations had been communicated through elders emphasising
co-parenting, he would have not felt like such a hopeless father. The majority of cases are
unsuccessful because one grieving parent threatens the elders and community with the
authority that what they were doing is illegal and is not known by the government.
Consequently this notion would change if the participation of elders and community leaders

were to be recognised in the two stages of the dispute resolution process.

8.4.5. Stage Two: Co-Parenting

Stage two would be aimed at amicably resolving the care of children using culturally
appropriate ways that adhere to the Family Law Amendment (Shared Parental
Responsibility) Act 2006 with the principal of shared care responsibility for the parents.
Using Ajang’s example above, the restorative family dispute resolution practitioner would
do an intake and assess whether it were appropriate to proceed with RFDR through the
use of the same screening tools employed by the mainstream services. The practitioner
would explain in detail the best interest of the child and the expectations of the Family Law
Act (1975) emphasising the importance of co-parenting to demystify this notion of one

parent having more rights than the other one. The new model would allow both parties to
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bring along family members who are culturally important in the resolution process. This is
meant to bring everyone on board as it was previously discussed in Chapters Six and
Seven that any party who refused to accept a resolution facilitated by the elders or

community is normally isolated and disowned by their own family and wider society.

The involvement of elders and the community are essential elements to this model.
Participants recommended that in order to make family dispute resolution easier and more
accessible to South Sudanese and similar groups, elders and community and religious
leaders be given more formal dispute resolution responsibilities to play a leading role in
non-complex dispute cases. These findings suggest that what is desirable for South
Sudanese Jieng communities and other similar groups to make family law dispute
accessible and appropriate is to deploy a different approach to what the Australian family
law system is currently offering. Resolutions of family disputes among South Sudanese
communities’ means private issues to the families and communities, rather than a family

law problem.

Elders and the community would also need to be involved at a deeper level than just mere
attendance. Cunneen suggests that one of the reasons why restorative justice approaches
within the criminal justice system have not been well-received within Indigenous
communities, is that too many assumptions had made about the format and process of
conferences without genuine dialogue with Indigenous communities. For instance, it had
been assumed that what would work within Maori communities in New Zealand could be
simply transplanted to Australia without acknowledgement that Indigenous communities
are culturally diverse. Therefore, the elders and the South Sudanese community should be
involved as participants in restorative family dispute resolution conferences, and also be

full partners in setting up the conferences, and determining the format, processes and
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norms upon which they need to be founded. This could also involve more support for South

Sudanese people to become restorative family dispute resolution practitioners.

8.6. Conclusion

This chapter has provided a possible solution to the issue of family law dispute for South
Sudanese Jieng families and other similar groups in Australia. That solution is referred to
here as the restorative family dispute resolution approach which has been defined and
explained. It was discussed how the restorative family dispute resolution approach was
already in use by the Jieng and other similar groups in Australia. Although it is less effective
due to the lack of recognition by the legal system in Australia, this chapter has suggested
a recognition of the restorative family dispute resolution approach alongside current formal
family dispute resolution may improve the level of dispute resolution services delivery

among South Sudanese families and other similar groups across Australia.
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CHAPTER 9: CONCLUSION

This concluding chapter brings together the whole thesis consisting of the previous eight
central chapters which explore how disputes related to marriage, divorce, and co-parenting
are resolved or not resolved among the South Sudanese Jieng communities in Australia.
It offers some concluding remarks and strategies on the important perspectives on

engaging South Sudanese Jieng communities and other similar groups in Australia.

The aim of this thesis was to analyse the experiences and the ways in which Jieng families
now living in Australia attempt to resolve disputes in relation to marriage, divorce, and
disputes over the care of children. The thesis has examined the nature of Jieng customary
law and how it differs to statutory law, focusing on the resolution of marriage, divorce and
child care disputes in Jieng communities in South Sudan. It has provided a brief discussion
on the evolution of Jieng customs and cultures as well as critiques. It explored the role of
international human rights instruments under customary law in South Sudan and argued
that the rights of women and children continue to be violated despite relevant legislation in
South Sudan. There is enough evidence to suggest that ninety percent of court cases are
handled by customary courts that have not yet modified their practices to be compliant with

human rights standards.”?’

It was noted that Jieng customary law maintains these practices which are not being
practiced in other cultures outside South Sudan. This causes legal consciousness with the
Jieng families in their new countries of residence like Australia. Practices such as
polygamy, arranged/forced, levirate, and ghost marriages are not commonly practised in

many western countries and may clash with the legal systems of countries like Australia

727 Garcia, op.cit.
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where South Sudanese or Jieng communities have settled in the last few years. However,
the definition of marriage and its validity encompassed three different categories in Jieng
custom. In Jieng customary law, marriage is the agreement between two families and their

relatives. It can be concluded that South Sudanese Jieng communities are likely to continue to
utilise their traditional marriage practices by resolving their marriage and other related disputes
within their communities wherever they reside outside South Sudan including in Australia.”?®
Scrutinising Jieng customary law in detail is important as it has provided a deep understanding of
how communities prefer to resolve their problems. It also provides perspectives for the family law

sector in Australia.

In contrast, it was noted that divorce was made difficult as it required the consensus of both
families since marriage is an agreement between two families and not between individual
couples. Furthermore, care of children was discussed from the Jieng community’s
perspective and it was noted that children are traditionally affiliated to their paternal parents
and could be taken by the father’ family after divorce if all the ‘Hocke Thieek’ or ‘Aruok’ are
paid.”?® This is highly significant for many Jieng families as children are their hope of

continuing the family lineage and name for future generations.

The thesis has also briefly discussed the historical background of the South Sudanese
especially during five decades of civil war between 1955 - 1972 and 1983-2005. This
resulted in their massive displacement from their homeland which, in turn, led to their
eventual resettlement in western countries including Australia, and resulted in their

experiences in different refugee camps in neighbouring countries and beyond.

The thesis has discussed the historical background of family law in Australia and the

subsequent progressive changes and amendments which took place over the years.

28 Hutchinson, op.cit.
729 Deng, op.cit.
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Despite the diversity in Australian society, the family law does not in any way consider the
recognition of customary law or legal pluralism. However, FDR may be an alternative
avenue to address CALD and Indigenous family law disputes although the literature
suggested under-representation of those groups in family dispute resolution services. This
suggests that those groups may be using other means such as family and community to

resolve family disputes including the care of children after separation.

It has also analysed the available literature which suggests that there are many family law
issues faced by the South Sudanese community and other similar groups here in Australia.

It is unlikely these problems will have any policy impact in the Australian family law system.

The thesis has also identified several issues that hinder Jieng families’ participation with
mainstream family dispute resolution services. There was a general fear from the families
that their concerns and problems may not be properly addressed by strangers as they
believed family matters should be resolved by family members and not government
agencies or professionals. For example, participants were unsure whether mainstream
family dispute resolution services or family court would properly address the issues
surrounding bride wealth and care of children in ways that would correspond with their
cultural expectations and values. The majority of male participants believed that the laws
only favour women and they suggested it is not good to share family issues which are taboo

topics with strangers.

This thesis is significant because it contributes to the growing body of research on non-
Australian perspectives of South Sudanese settlement in Australia. While other
researchers have highlighted some of the settlement problems faced by South Sudanese
former refugees, none have focused on the important issues of how family law problems

are resolved.
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The thesis has analysed the possible use of culturally appropriate mediation and has
identified strategies that may assist in the prevention and early intervention in Jieng families
and other cultural groups before statutory Australian family law becomes necessary.
Further, this research has also shed light on approaches to mediating conflicts between
customary laws and Australian laws in the other cultural groups. Thus, this thesis has
provided knowledge to service providers, practitioners, and communities about how to best
support South Sudanese families and other groups with similar practices in Australia. It has
examined disputes from their own perspectives, including their use of the family law
system, and explored ways in which service providers with the family justice section,
including family lawyers, mediators, and judges, can make family dispute resolution among
the Jieng families more appropriate and relevant to Jieng cultures and other minor groups
in Australia. This thesis component is important because it contributes to the growing body
of research on South Sudanese settlement in Australia, and also adds to research
concerning the experiences of migrants and refugees when faced with navigating the
Australian legal system. Previous research has identified that migrant and refugee
communities do not use the formal legal system to resolve family law dispute but there has
been little consideration as to why this is the case. This is the important gap as these groups

are often vulnerable.

It is concluded that an alternative dispute resolution approach known as restorative family
dispute resolution may be a solution to the family problems faced by South Sudanese Jieng
families and other similar groups including the Indigenous Australians. This approach is
currently being used in those communities, but due to its lack of recognition by the legal
system, it has not been effective as its volunteer facilitators are sometime fearful of the
consequences should their unrecognised roles catch the attention of the authorities.
Therefore, the recognition of restorative family dispute resolution alongside current formal

family dispute resolution would add credibility and may effectively maximise the
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participation of Jieng families and other similar groups in family dispute resolution process
across Australia. Recognising the importance of the role of community and religious
leaders, for instance, and providing community leaders with more formal dispute resolution
powers could increase the participation of Jieng families and other similar groups in family
dispute resolution services. Furthermore, formal recognition could ensure that the role of
community and religious leaders is supervised more closely, ensuring that dispute

resolution complies with Australian human rights protections.
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10.1.

10. APPENDICES

APPENDIX A: INTERVIEW QUESTIONS

Interview Questions

1.

10.

11.

12.

13.

Nationality/Ethnicity — (Which region in South Sudan are you from?)

Gender-(Are you male or female?)

Age-(What is your age?)

Marital status- (What is your current marital status?)

Marrying- (When, where, how?)

Australia- (When, how did you come to Australia?)

Family —(What was your family and marriage life like before you came to Australia?

Changes —(What has changed within your family and marriage since you arrived in

Australia?)

Role —(What is different for you as a husband/wife within the Australian family law

system?)

Differences- (What makes you think your marriage is different to the way it was back in

South Sudan?)

Disputes- (What problems/issues, how do Dinka resolve those problems and by whom?)

Help seeking- (Have you ever tried to seek help from; Police, FRC, Counselling, family,

community or friends while in Australia?)

Australian family law-(Do you think the law in Australia is easy to understand and follow?

Please explain)
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14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

Differences- (What are the main differences between the family laws here in Australia and

South Sudan?)

Legal responsibilities- (Do you know your legal responsibilities? (How to follow the law?)

Legal rights- (Do you know your legal rights? (Things you are entitled to by law)

What services do you know of to help you with your marriage, divorce, child/ren’s

problems?)

What would you do and where would you go if you had a legal problem?

Would you access a lawyer if you had a legal problem? If not, why not?

Do you know how to use other services to help you with your problem, for example

mediation or counselling?

Do you think the legal system is an important way for people to enforce their rights?

Do you feel comfortable accessing the mediation services or family court to your

advantage?

Do you feel confident that if you went to court, you would get a fair hearing? If not, why

not?

Do you feel confident that if you had a family dispute, you could find and access services

to help you through the process?

If you could change one thing about the family law system, what would you change?

Do you have any other comments?
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10.2. APPENDIX B: LETTER OF INTRODUCTION

(INTERVIEW PARTICIPANTYS)

Date 5 August 2016

LETTER OF INTRODUCTION

Dear

This letter is to introduce Buol Juuk who is a PhD student in the Flinders Law School at Flinders

University. He will produce his student card, which carries a photograph, as proof of identity.

He is undertaking PhD research into the nature of marriage, divorce, and child custody in Australia.
He is interested in looking at how Dinka families deal with problems about marriage, divorce and

arrangements for children.

He would like to invite you to assist with this project by agreeing to be involved in an interview about

your experiences of family dispute. No more than one hour on one occasion(s) would be required.

Be assured that any information provided will be treated in the strictest confidence and none of the
participants will be individually identifiable in the resulting thesis, report, or other publications;
however, anonymity cannot be guaranteed as some participants may be identifiable from the stories
they provide. You are, of course, entirely free to discontinue your participation at any time or to

decline to answer particular questions.

He will also seek your consent, on the attached form, to record the interview on tape and to use the
recording or a transcription in publications. However, your name or identity will not be revealed,
and that the recording will not be made available to any other person. Any enquiries you may have

concerning this project should be directed to me at the address given above or by telephone on
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8201 3856, fax 08 8201 3635 or e-mail angela.melville@flinders.edu.au. Thank you for your

attention and assistance.

Yours sincerely
Dr Angela Melville
Senior Lecturer, Flinders Law School

Faculty of Education, Humanities & Law Flinders University

Flinders University

This research project has been approved by the Flinders University Social and
Behavioural Research Ethics Committee (Project number 7293). For more information
regarding ethical approval of the project the Executive Officer of the Committee can be

contacted by telephone on 8201 3116, by fax on 8201 2035 or by email

human.researchethics@flinders.edu.au
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10.3. APPENDIX C: LETTER OF INTRODUCTION (FOCUS GROUPS)

Date 15t July 2016

LETTER OF INTRODUCTION

Dear

This letter is to introduce Buol Juuk who is a PhD student in the Flinders Law School at Flinders

University. He will produce his student card, which carries a photograph, as proof of identity.

He is undertaking research leading to the production of a thesis or other publications on the subject
of; The Nature of Marriage, Divorce and Child Custody under Dinka Customary Law: The
Experience of Dinka Families with Family Law in Australia. (How do Dinka families deal with

problems about marriage, divorce and arrangements for children?)

He would like to invite you to assist with this project by agreeing to be involved in a Focus Group
(FG) which covers certain aspects of this topic. No more than two hours on one occasion(s) would

be required.

Be assured that any information provided will be treated in the strictest confidence and none of the
participants will be individually identifiable in the resulting thesis, report, or other publications;
however, anonymity cannot be guaranteed as some participants may be identifiable from the stories
they provide or may be identified as participating by their peers / staff / colleagues at work or when
the researcher conducts interviews at the participant’s house. You are, of course, entirely free to

discontinue your participation at any time or to decline to participate in the group session.

Since he intend(s) to make a tape recording of the interview, he will seek your consent, on the
attached form, to record the interview, to use the recording or a transcription in preparing the thesis,
report or other publications, on condition that your name or identity is not revealed, and that the

recording will not be made available to any other person).
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Any enquiries you may have concerning this project should be directed to me at the address given
above or by telephone on 8201 3856, fax 08 8201 3635 or e-mail angela.melville@flinders.edu.au.

Thank you for your attention and assistance.
Yours sincerely

Dr Angela Melville

Senior Lecturer, Flinders Law School

Faculty of Education, Humanities & Law Flinders University

Flinders University

This research project has been approved by the Flinders University Social and
Behavioural Research Ethics Committee (Project number INSERT PROJECT No. here
following approval). For more information regarding ethical approval of the project the

Executive Officer of the Committee can be contacted by telephone on 8201 3116, by fax

on 8201 2035 or by email human.researchethics@flinders.edu.au

234


mailto:angela.melville@flinders.edu.au

10.4. APPENDIX D: CONSENT FORM FOR ALL PARTICIPANTS

Flinders

UNIVERSITY

CONSENT FORM FOR PARTICIPATION IN RESEARCH(Interview)The Nature of

Marriage, Divorce and Child Custody under Dinka Customary Law: The Experience of

Dinka Families with Family Law in Australia

L et e e e e ea e ee et eaaeeea—eaaeeaaeeaaeeaeeaeeatearetrratet et et e aeaeraas , being over
the age of 18 years hereby consent to participate as requested in the introduction letter for the
research project investigating the experience of Dinka families on how dispute related to marriage,
divorce and child custody are resolved in Australia among Dinka families.

1. | have read the Information Sheet provided.

2. Details of procedures and any risks have been explained to my satisfaction.

3. | agree to audio recording of my information and participation.

4. | am aware that | should retain a copy of the Information Sheet and Consent Form for future
reference.

5. lunderstand that:

o I may not directly benefit from taking part in this research.

o | am free to withdraw from the project at any time and am free to decline to answer

particular questions.
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o While the information gained in this study will be published as explained, | will not be

identified, and individual information will remain confidential.

o I may ask that the recording be stopped at any time, and that | may withdraw at any

time from the session or the research without disadvantage

Participant’s signature............cccooiiiiiiiiiiiiciieeea (DF: | {- Y

| certify that | have explained the study to the volunteer and consider that she/he understands what

is involved and freely consents to participation.

RESEaAICN I S NaAM. ...t iiiiiiit i s sraisaasssrassrasannsssssasssnsssssssnsnsmsnnsrnnsrnnns

Researcher’s signature.............ccccveviiiiiiiiiiieiniennn Date......ocveeveveiiciannens

NB: Two signed copies should be obtained. The copy retained by the researcher may then be used for

authorisation of Items 8 and 9, as appropriate.

10.5. APPENDIX E: CONSENT FORM (FOCUS GROUPS)

Flinders

UNIVERSITY

CONSENT FORM FOR PARTICIPATION IN RESEARCH (Focus Group) The Nature
of Marriage, Divorce and Child Custody under Dinka Customary Law: The

experience of Dinka Families with Family Law in Australia
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being over the age of 18 years hereby consent to participate as requested in the introduction letter
for the research project investigating the experience of Dinka families on how dispute related to
marriage, divorce and child custody are resolved in Australia among Dinka families.

1. | have read the Information Sheet provided.

2. Details of procedures and any risks have been explained to my satisfaction.

3. | agree to audio recording of my information and participation.

4. | am aware that | should retain a copy of the Information Sheet and Consent Form for future

reference.

5. lunderstand that:

I may not directly benefit from taking part in this research.

o | am free to withdraw from the project at any time and am free to decline to answer

particular questions.

o While the information gained in this study will be published as explained, | will not

be identified, and individual information will remain confidential.

o I may ask that the recording be stopped at any time, and that | may withdraw at

any time from the session or the research without disadvantage

Participant’s signature............c.ccooiiiiiiiiiiiie Date.......ccccviviennnnenee

| certify that | have explained the study to the volunteer and consider that she/he understands what

is involved and freely consents to participation.

RESEaAICRN I S NAM. . .e it ittt ittt riiiantssarnraaanneersrasssnnesrrasnsnnnrnnsrnnsrnnns

Researcher’s signature............cccovviiiiiiiiiiiiniceen (DT - T

NB: Two signed copies should be obtained. The copy retained by the researcher may then be used for

authorisation of ltems 8 and 9, as appropriate.
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10.6. APPENDIX E: INFORMATION SHEET FOR INTERVIEW

PARTICIPANTS

INFORMATION SHEET

Interview Participants

Title: The Nature of Marriage, Divorce and Child Custody under Dinka Customary Law:

The experience of Dinka Families with Family Law in Australia

Description of the study:

This study is part of the project entitled: The Nature of Marriage, Divorce and Child Custody

under Dinka Customary Law: The Experience of Dinka Families with Family Law in Australia

This project will investigate how dispute related to marriage, divorce and child custody in Australia

are resolved among Dinka families. This project is supported by Flinders University.

Purpose of the study:

This project aims to look at how family law disputes are experienced by Dinka former refugee
families living in Australia. | want to look at what problems Dinka families face when trying to use

Australian law, their use of customary law, and suggestions that you may have for change.

e This study will contribute to our knowledge of how Dinka communities understand and use
the law.

o It will explore the particular problems the South Sudanese community faces, and try to find
solutions to these problems. This will involve recommending for further services and help

needed by South Sudanese families.



¢ |t will help Dinka families’ access services that are available to them to resolve disputes
related to marriage, divorce and child custody.
o It will also make suggestions for how the Australian community, including people who work

in family law, can better understand the perspectives of South Sudanese communities.

What will | be asked to do?

You are invited to attend a one-on-one interview with a researcher who will ask you questions about
the experience of family law problems you have encounter in Australia and how you tried to resolve
these problems. Participation is entirely voluntary. The interview will take about 60 minutes. The
interview will be recorded using a digital voice recorder to help with looking at the results. Once
recorded, the interview will be typed-up and stored as a computer file. You can look at the transcript

or listen to the tape should you wish and ask for changes.

What benefit will I gain from being involved in this study?

The sharing of your experiences will assist in the improvement of the planning and delivery of
future programs. We are very keen to deliver a service and resources which are as useful as

possible to people.

Will I be identifiable by being involved in this study?

We do not need your name and you will be anonymous. Once the study has been complete, the
voice file will then be destroyed. Any identifying information will be removed and the typed-up file
stored on a password protected computer that only the researcher (Mr Buol Juuk) will have access

to. Your comments will not be linked directly to you.

Are there any risks or discomforts if | am involved?

The researcher anticipates few risks from your involvement in this study; however, given the nature

of the project some participants could experience emotional discomfort. If any emotional discomfort
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is experienced please contact Relationships Australia South Australia (08) 8255 3323 or Centacare
Family Catholic Family Services (08) 8250 3694 for support / counselling that may be accessed
free of charge by all participants. If you have any concerns regarding anticipated or actual risks or
discomforts, please raise them with the researcher. You also need to be aware that | may need to

report any issues to do with the safety of children.

How do | agree to participate?

Participation is voluntary. You may answer ‘no comment’ or refuse to answer any questions and
you are free to withdraw from the interview at any time without effect or consequences. A consent
form accompanies this information sheet. If you agree to participate please read and sign the form

and send it back to me GPO Box 2100 Adelaide 5001 South Australia

How will | receive feedback?

On project completion outcomes of the project will be given to all participants via email or post

whichever is convenience for your situation.

Thank you for taking the time to read this information sheet and we hope that you will accept

our invitation to be involved.

This research project has been approved by the Flinders University Social and Behavioural Research
Ethics Committee (Project number 7293). For more information regarding ethical approval of the project
the Executive Officer of the Committee can be contacted by telephone on 8201 3116, by fax on 8201 2035

or by email human.researchethics@flinders.edu.au
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10.7. APPENDIX F: INFORMATION SHEET FOR FOCUS GROUP

PARTICIPANTS

INFORMATION SHEET

Focus Groups Participants

Title: The Nature of Marriage, Divorce and Child Custody under Dinka Customary Law:

The experience of Dinka Families with Family Law in Australia

Description of the study:

This study is part of the project entitled The Nature of Marriage, Divorce and Child Custody under

Dinka Customary Law; The experience of Dinka Families with Family Law in Australia

This project seeks to investigate how Resolution of Dispute Related to marriage, Divorce and Child
Custody in Australia are resolve among Dinka families: This project is supported by Flinders

University Law School.

Purpose of the study:

This project aims to look at how Dinka families resolve marriage, divorce and child custody
problems. | want to look at what problems Dinka families face when trying to use Australian law,

their use of customary law, and suggestions that you may have for change.

e This study will contribute to our knowledge of how Dinka communities understand and use
the law.
¢ |t will help Dinka families’ access services that are available to them to resolves disputes

related to marriage, divorce and child custody.



o |t will explore the particular problems the South Sudanese community faces, and try to find
solutions to these problems. This will involve recommending for further services and help
needed by South Sudanese families.

o It will also make suggestions for how the Australian community, including people who work

in family law, can better understand the perspectives of South Sudanese communities.

What will | be asked to do?

You are invited to attend a focus group session with a researcher who will ask you a few questions
about the experience of dispute resolutions issues they have encounter in Australia and their
perceptions of family law in resolving those issues. Participation is entirely voluntary. The session
will take about 2 hours. The focus group session will be recorded using a digital voice recorder to
help with looking at the results. Once recorded, the interview will be transcribed (typed-up) and

stored as a computer file and will only be destroyed if the transcript is checked by the participant.

What benefit will I gain from being involved in this study?

The sharing of your experiences will assist in the improvement of the planning and delivery of future
programs. We are very keen to deliver a service and resources which are as useful as possible to

people.

Will I be identifiable by being involved in this study?

We do not need your name and you will be anonymous. Once the interview has been typed-up and
saved as a file, the voice file will then be destroyed. Any identifying information will be removed and
the typed-up file stored on a password protected computer that only the researcher (Mr Buol Juuk)

will have access to. Your comments will not be linked directly to you.

Are there any risks or discomforts if | am involved?
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Other focus group members may be able to identify your contributions even though they will not be
directly attributed to you. The researcher anticipates few risks from your involvement in this study;
however, given the nature of the project some participants could experience emotional discomfort.
If any emotional discomfort is experienced please contact Relationships Australia South Australia
(08) 8255 3323 or Centacare Family Catholic Family Services (08) 8250 3694 for support /
counselling that may be accessed free of charge by all participants. If you have any concerns

regarding anticipated or actual risks or discomforts, please raise them with the researcher.

How do | agree to participate?

Participation is voluntary. You may answer ‘no comment’ or refuse to answer any questions and
you are free to withdraw from the session at any time without effect or consequences. A consent
form accompanies this information sheet. If you agree to participate please read and sign the form

and send it back to me GPO Box 2100 Adelaide 5001 South Australia

How will | receive feedback?

On project completion outcomes of the project will be given to all participants via email / post /

website.

Thank you for taking the time to read this information sheet and we hope that you will accept

our invitation to be involved.

This research project has been approved by the Flinders University Social and Behavioural Research
Ethics Committee (Project number INSERT PROJECT No. here following approval). For more information
regarding ethical approval of the project the Executive Officer of the Committee can be contacted by

telephone on 8201 3116, by fax on 8201 2035 or by email human.researchethics@flinders.edu.au
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10.8. APPENDIX G: LETTER OF PERMISSION FROM ACCSA

A AFRICAN COMMUNITIES COUNCIL OF SA

AFRICAN 23 Coglin St, ADELAIDE S.A. 5000
COMMUNITIES COUNCIL

Ph (08) 84103905 Fax (08)82179556

E-mail:admin@accsa.com.au

Patrons: The Honourable Judge Rauf Soulio, Chairperson AMAC

Flinders University
Social and Behavioural Research Ethics Committee (SBRECS) Sturt Road, Bedford Park
South Australia 5042

GPO Box 2100 Adelaide SA 5001
st August 2016

Dear Chair:

On behalf the African Communities Council of South Australia (ACCSA), | am writing to grant
permission for Buol Juuk, a PhD student at Flinders University, to conduct his research titled,
“The Nature of Marriage, Divorce and Child Custody under Dinka Customary Law: The
experience of Dinka Families with Family Law in Australia”. | understand that Buol will recruit
and interview up to 20 participants and other 14 patrticipants for focus groups from the Dinka
speaking communities across Australia and most of whom are members of ACCSA. We are

happy to participate and promote this study and contribute to this important research.

The African Communities Council of South Australia ACCSA is the peak body representing
the interest of 42 African groups and organisations in South Australia. It is funded by the
Department of Social Services DSS to deliver settlement services and assist African Refugee

migrants in South Australia. It also works with both federal and State governments and non-
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government organisations by providing feedback on issues relating to African settlement and

Multicultural policy.

Yours sincerely,

/

Mabok Deng Mabok

A7
i

Marial Chairperson

ACCSA
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10.9. APPENDIX H: LETTER OF PERMISSION FROM CHURCH

LEADERS

Anglican Church Australia-Dinka Congregations

Flinders University

Social and Behavioural Research Ethics Committee (SBRECS)

Sturt Road, Bedford Park South Australia 5042 GPO Box 2100 Adelaide SA 5001

28" July 2016

Dear Chair:

On behalf of Anglican Dinka Congregations in Australia, | am writing this letter to grant academic
study and research permission for Buol Juuk, a PhD student at Flinders University, to conduct his
research titled, "The Nature of Marriage, Divorce and Child Custody under Dinka Customary Law:
The experience of Dinka Families with Family Law in Australia". | understand that Buol will recruit
and interview up to 20 participants and other 14 participants for focus groups from the Dinka
speaking communities across Australia and most of whom are members of our Dinka

congregations. We are happy to participate and promote this study and contribute to this important

research.
Sincerely,
20
AN
| Fon
Signature

Chairperson of Anglican Clergies in Australia
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Rev.Joseph Achuil Mawien, United South Sudanese Fellowship P.O Box 2035 Magi// SA 5072

Tel: (08)84650487/0470233808 Email: jmawien@gmai/.com
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